Ot — L5 e el

3ok > & :K'

A Oeld) o3

S I
& 5loot &)

G I jide gl Bl 2l 2l A o

gl gl

3wt slae] e

S /s
I ol skl

2025/2024



*First Axe*

Meaning of Law



University of Ahmed ZABANA - Relizane
Faculty of law and political sciences
Department of law
2N year licence law students.

Meaning of Law

The word "law" is used in several different senses. The English word "law" corresponds to the
French word "Droit". A law, in the widest sense, means a rule to which actions conform or should
conform. Law therefore suggests a real or desired conformity. One can thus speak loosely of the
laws of science, economics, logic, psychology, etc. as well as the laws of nations.

In the strict sense, the word "law" means rules of conduct imposed by a state upon its members
and enforced by the courts. Such rules of conduct constitute the law of the land, the object of which
is to enforce certain standards of behaviour among citizens in the interest of peace and good order.

In the strict meaning, the law aims at recurring order: but it is an order or uniformity in the
conduct of man which it seeks to secure Laws are rules of conduct laid for the purpose of directing
men's actions. In all groups of men acting together for any purpose, some rules must be established
for the guidance of the conduct of the members. Unless the scope and limits of the actions of
various members of the group be determined by rules, the end, which the group seeks, could not be
secured.

This is true, not only when men are acting together temporarily for some special purpose, but also
when they are living permanently in society, with each other. For, in the first place, social life
would dissolve in anarchy unless men were prepared to follow recognized rules in their relations
with each other. In the second place, obedience by men to social.

§ 2 Public and private law

- This classification was employed by the Romans, who defined public law as the law relating to the
welfare of the Roman state and private law as that which concerned the welfare of individual
citizens.

- Actually Public law is that part of the law which governs the relations of citizens with the state,
and of one state with another. Thus, public law includes: public International law, constitutional
law, Administrative law, criminal law, and Financial law.

- Private law is that part of the law of a country which govems the relations of citizens among
themselves. It includes the whole of the civil law. The civil law is in its widest sense (personal and
real statue): commercial law, labour law, law of civil procedure, and the roles of private
International law.
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The Concept of Obligation.

The General Theory of Obligations constitutes the common law (Jus Commune) of civil
legislation and its fundamental pillar; moreover, it represents the primary domain of legal logic. Its
rules are characterized by generality, extending their application across various branches of law,
and by stability, rendering them akin to the fundamental principles and legal maxims of

jurisprudence.
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1- Definition of Obligation (Theory of Obligation)

The definition of an obligation is contested by two primary legal doctrines: the Personal
Theory, which views an obligation as a bond between two persons (represented by the
Latin School), and the Objective (Material) Theory, which views it as a bond between

two financial estates (represented by the Germanic School).

(pLAINY &) ALY chajes —1

S bt Al cduaddl) LBl il cuade Gu a1 G 8 Sl 4l iy
‘(Zgal.d\) de giiagal) K:UL.U\} c)wjﬂ docy1al) LQM;S}) Cmadd g ddasly ddiag e\jﬂ\}”
(At Aupaall lasuats) Gidle (yied (p Adad)) dbase 4al] lan



A. The Personal Doctrine of Obligation:

This doctrine emphasizes the personal dimension of the obligation, conceptualizing it as a
legal bond between two persons’—the debtor and the creditor—with particular legal

weight given to the persona of the debtor?.

Adopting this doctrine entails the non-transferability of the obligation; it cannot be
transferred from the creditor’s side via assignment of rights, nor from the debtor’s side as a
debt via assignment of debt. Furthermore, it is legally inconceivable to envision the

existence of an obligation in the absence of either party to the debt.
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B. The Objective (Material) Doctrine of Obligation:

This doctrine prioritizes the material aspect of the obligation over its personal dimension.
It perceives the obligation as a material legal bond between two financial estates
(patrimonies); thus, it constitutes an asset within the creditor's estate and a liability or debt
within the debtor's estate. Consequently, this doctrine disregards the specific personaly of
both the creditor and the debtor.

Adopting this doctrine entails the possibility of an obligation arising in the absence of one

of the parties, provided that the subject matter of the obligation exists within the debtor’s
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estate. This is exemplified by the promise of a reward to the public and stipulations for

the benefit of a future person®.
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C. The Attitude of the Algerian Legislator

As a general rule, the attitude of the Algerian legislator is aligned with the Personal Doctrine

of obligation. This is primarily evident in the definition provided by Article 54 of the Civil Code,
which states: '...whereby one or more persons bind themselves toward one or more other persons...".

Thus, the legislator perceives the obligation as a bond between persons rather than a link between

two financial estates (patrimonies)?.

By way of exception, the legislator adopted the most significant applications of the Objective

(Material) Doctrine®. This is manifested through the permissibility of the assignment of rights
pursuant to Article 239 and the assignment of debt pursuant to Article 251 of the Civil Code.
Furthermore, an obligation may arise without a specific creditor at the time of its inception, as
demonstrated in the promise of a reward under Article 123 bis of the Civil Code, and in

stipulations for the benefit of a future person or entity pursuant to Article 118.
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« Personal Doctrine / Subjective Theory:
« Objective / Material Doctrine:

« Legal Bond (Vinculum Juris):

« Financial Estates / Patrimonies:

o Attitude of the Legislator:

« Assignment of Rights:

o Assignment of Debt:

o Promise of a Reward to the Public:
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« Stipulations for the Benefit of a Future Person: lsiue aid dalad L) 1iY)

o Persona of the Debtor:

« Inception of the Obligation:

o Subject Matter of the Obligation:
o Compelled / Forced to Perform:
o As Amended and Supplemented:
o Ordinance:

« Non-transferability:

o Asset/ Liability:

o Pursuant to Article:
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The Characteristics and Elements of Obligation.

I- The Characteristics of Obligation.
The obligation is distinguished by the following characteristics:

e The Obligation as a Personal Bond®: The obligation is a bond between two parties:
a positive party, the creditor, and a negative party, the debtor. It is not required for
both parties to exist at the time of the obligation's inception, except at the stage of its
performance. An obligation may arise with the presence of the debtor alone,

whereas the reverse is not true.

« The Subject Matter is a Specific Financial Performance?: This performance may
consist of the debtor giving something or performing a specific act for the benefit
of the creditor, such as paying a sum of money or manufacturing an item. It may also
consist of an abstention from a specific act.

« The Obligation as a Legal Bond: This means it is legally recognized as a legal duty
within the debtor's estate. Consequently, if the debtor fails to perform voluntarily,
the creditor has the power to compel execution through legal means. This is what
distinguishes the civil obligation from moral or religious duties, and from natural

obligations.
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I1- The Elements of Obligation.

It is well-established that obligations are categorized, in terms of legal protection, into

civil obligations and natural obligations. The criterion for benefiting from legal protection

is the coexistence of the two essential elements of an obligation, namely:

o The Element of Indebtedness (Debitum): This represents the duty imposed upon
the debtor to do the required act’, fulfill the underlying obligations, or the established
existence of the debt within the debtor’s liability.

« The Element of Responsibility (Obligatio): This refers to the power of compulsion
(enforcement) that arises when a debtor fails to perform the debt voluntarily; in such

cases, the creditor possesses the legal authority to compel performance?.
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Types of Obligation .

Obligations are classified into several categories based on different legal criteria:

By Legal Protection: Obligations are divided into Civil Obligations and Natural
Obligations.

By Subject Matter: Obligations are categorized into an obligation to give, an obligation to
perform an act, and an obligation of abstention from an act.

By the nature of performance toward the creditor's objective: Obligations are divided
into an obligation of due diligence (means) and an obligation to achieve a specific result.
By the source of inception: Obligations are classified into voluntary obligations and
involuntary obligations.
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1- Types of Obligation By L egal Protection:

A- The civil obligation benefits from full legal protection®, as it possesses both the element of

indebtedness (debitum) and the element of responsibility (obligatio). A defining characteristic of

1502 cGiladl) gaydll ‘%mesg;;‘
~ 12 ~



this obligation is that its performance is enforceable by compulsion (compulsory execution),
(pursuant to Article 160 of the Civil Code).!

B- The Natural Obligation, it is that obligation which consists solely of the element of

indebtedness and lacks the element of responsibility. Consequently, if the debtor does not perform

the obligation voluntarily, the creditor has no power to compel execution?.

1A oAl dslaad) Gua e Y)Y £ el — 1

Cas 4 Adgheaal) s Aigarall (Gpaic il ALISH Al Llealls pici Asall alEN) -
32160 salal Taads Gllys o((gpad) ) HLadl 6 o2uaw () AN 13gd Ajpsal) (ailiadll
c el O 5lall

raie Ak b Augadl i e i o AN Gl sar el AN -G

- Lol ch_ oylaa) ddali cplall el D cdaclgha claglL padll efz:‘ 53 13) cellAl daiiig L Aal g jasal)
2- Types of Obligation By Subject Matter:

- Obligation to Give: It is the obligation to create or transfer a real right®, such as the owner’s

obligation to create an easement, the seller’s obligation to transfer ownership of the sold item, and
the buyer’s obligation to pay the price, etc.

-Obligation to Perform an Act (Positive Obligation): The subject matter of the obligation may

consist of the debtor performing a specific act for the benefit of the creditor or others*. This occurs
in cases where the debtor undertakes to carry out a specific activity for the creditor's account, such
as an undertaking to manufacture or repair an item, transport a commodity, or perform a

surgical operation, etc.

-Obligation _of Abstention (Negative Obligation): The debtor may undertake to abstain from a

specific act that they were entitled to perform prior to the inception of the obligation®. as the

! Article 160 of the Algerian Civil Code, Ordinance No. 75-58 dated September 26, 1975, as
amended and supplemented: ""The debtor is bound to perform his undertaking. However, he shall
not be compelled to perform if the obligation is a natural one."
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obligation of a business seller not to compete with the buyer in a specific activity or within a

specific geographical area (Non-compete obligation).
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3- Obligation of Due Diligence and Obligation to Achieve a Result
(1  Obligation to Achieve a Result (Obligation of Result): In this type, the debtor’s

performance is identical to the creditor’s ultimate goal. The obligation is only fulfilled when the
specific result is achieved (e.g., the transfer of ownership by the seller or the payment of the

price by the buyer)®.

[1_Obligation of Due Diligence (Obligation of Means): Here, the debtor's performance is not the

final goal but merely the means to reach it. The debtor, such as a doctor, does not guarantee the
final result (recovery)® but commits to exercising due diligence according to recognized medical
standards.
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4- Voluntary and Involuntary Obligations :

Obligations are classified by their source into Voluntary Obligations and Involuntary

Obligations:

« Voluntary Obligations: These are obligations created through the intent to establish them,

specifically the debtor's intent (the existence of intent is essential for the obligation's
inception). These arise from®:
1. Contracts: Through the concurrence of wills between the creditor and the
debtor (e.g., obligations arising from sale and lease contracts, etc.).
2. Unilateral Will: From the debtor alone, such as a promise of a reward or a
binding offer.
« Involuntary Obligations: These arise without the debtor's intent to create them; they are

established by a cause independent of the will (the presence or absence of intent does not

dictate the obligation's existence). These obligations arise from:

1. The Law: Direct legal mandates.

2. Unlawful Acts (Tort): Such as civil wrongs or damages.

3. Unjust Enrichment: Enrichment without a legal cause.
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The Sources of obligation.

The source of obligation refers to the legal cause of its inception. Ultimately, the Law is the
origin of all obligations; no obligation arises unless it is recognized and sanctioned by the Law. In
this context, the Law is considered an indirect source, as it conditions the creation of obligations
upon the occurrence of specific facts that serve as their direct sources. Thus, for obligations arising
from contracts or unlawful acts (torts), their immediate source is the law, it is the force that
allows obligations to arise from their respective sources; it defines their elements and governs their
rules. Thus, these obligations have a direct source from which they emerge immediately—namely:
contracts, unilateral will, unlawful acts (torts), or unjust enrichment. Meanwhile, their indirect

source remains the Law itself.
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1- The Traditional Classification of Sources of Obligation
Latin-based legal systems classify the sources of obligation into five categories:
e Contract (Contrat): The concurrence of two or more wills to create one or more
obligations upon one or both contracting parties, such as contracts of sale, lease, gift, and
partnership.

e Quasi-Contract (Quasi-Contrat): A voluntary and lawful act that results in an obligation

upon the person who benefits from it.
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Crime/Delict (Délit): Any intentional and unlawful act where the perpetrator intends to
cause harm to others. It creates an obligation for the perpetrator to compensate for the
resulting damage, such as the crime of theft or destruction of another's property.
Quasi-Crime/Quasi-Delict (Quasi-Délit): Any unintentional and unlawful act that results
in harm to others. The actor does not intend to cause harm, but the damage occurs due to
negligence or lack of precaution. This act creates an obligation to compensate, such as a
driver who accidentally strikes a pedestrian.

The Law (Loi): The Law may be the direct source of certain obligations, such as familial
obligations including alimony and obedience.
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2- The Modern Classification of Sources of Obligation

Modern jurisprudence and legislation consensus identifies five sources of obligation: Contract,

Unilateral Will, Unlawful Act, Unjust Enrichment, and The Law.

108-103 G Gl gayall ((gyseia) deal (350 2t
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Unlawful Act (Tort): Includes both crimes (delicts) and quasi-crimes (quasi-delicts).
Unjust Enrichment: Includes quasi-contracts.
Unilateral Will: Considered a modern source of obligation that was not recognized in the

traditional classification.

a!}ﬂ‘g\ JJLAAS ""a.a".\al\ d:\l«aﬂ\ -2
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Lasiall oluil Jadus (Enrichissement sans cause): cuw S s)fY) .
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3- The Attitude of the Algerian Legislator

The Algerian legislator did not establish a specific text to define the sources of obligation.

However, they can be inferred from the structure and chapters of the Algerian Civil Code:

Contract: Pursuant to Articles 54 to 123 of the Civil Code.

The Law: Pursuant to Article 53 of the Civil Code.

Acts Entitling Compensation (Liability): Pursuant to Articles 124 to 140 of the Civil
Code.

Quasi-Contract: Pursuant to Articles 141 to 159 of the Civil Code._____

Meeting of Wills: (O Y G 59,
Unilateral Will: 33 aiall 33l Y,
Direct Source: il Hhas,
Indirect Source: Al e jras,
Inception of Obligation: al Y ¢ g,
Pursuant to Articles: s x5l e gaill AU a2dius (3 gall aa sad),
Contract: 2a=l),
Quasi-Contract: Jal) 4
Unlawful Act (Tort): 4 jnalill 43 g gusall) (g ordiall e Jaall),
Delict: eadl Jadll (A al)),
Quasi-Delict: JlaaYl/saanll ye Jadll (Aay ol 40d),
Unjust Enrichment: s b el Y,
The Law: Ol
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The Concept of Contract

The contract is considered the most significant form of legal act in social life, as the unilateral

will serves only as an exceptional source of obligation.

1-Definition of Contract.

Dr. Mohamed Larbi Belhadj defines a contract as: "The meeting of wills to produce a legal
effect, regardless of the intended impact; or, the concurrence of two or more wills to create,

transfer, or extinguish an obligation."

S W gl g Gas) e ool @il "ol sl slaly pall HSall Caay
.Hldbj }i ‘U.B.I }i ebﬂ\ 9\.&4! ‘_A.C J:ST ji u..):lﬁbl L’é.\l.k:! )A ji J}.aful\
The new article 1101 of the French Civil Code? defines the contract as “an agreement of

wills between two or more persons intended to create, modify, transmit or extinguish

obligations.” So, a contract is a legally binding agreement between parties to create mutual

obligations .
On ) Gl e dal o e il Saall GslE) e sauaall 1101 3alal) an
all 8 cade Bluy lasles) o Ll S lebaa o cclalll sl ) Cangy STl aads
SUabie colalill slady CallaY) e Uil a5le 3l e
Based on the aforementioned definition, it is evident that a contract is established upon two

primary pillars:
First: The Meeting of Two or More Wills.

U‘Jﬂa Sk BJ‘)‘L.\.AS\ EJ\):X\J el — ‘-_,,_1‘9.\1.51\ CJ)AA:\H d;zl\ cgaj\ ‘?_m,d\ u}am\ ‘f e\):\Dd Al 3:1).}:\.\3\ ccblﬁ g;’)‘d\ !

2 Article 1101, French Civil Code (Code civil), as amended by Ordinance No. 2016-131 of February 10, 2016,
regarding the reform of contract law, the general regime, and proof of obligations.
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A contractual obligation is only created through the concurrence of two or more identical wills.
Consequently, a unilateral will is incapable of creating a contract, even if it is capable of serving as
an independent source of obligation. Thus, a contract is a legal act arising from bilateral or

multilateral intent.

Second: The Intent to Produce Legal Effects.

The purpose of a contract is to create, modify, transfer, or extinguish an obligation. This

means it must result in a binding legal relationship.

2 -Precontractual phase

Prior to the conclusion of the contract, relations between the parties may take the form of a

preliminary contract or a negotiation phase.

The negotiation phase, which is not compulsory, allows the parties to agree on the contractual

content. In principle, article 1112 of the French Civil Code recalls that the breakdown of
négociation is free!. However, the break is abusive if it is done in bad faith. Jurisprudence
establishes this bad faith through evidences, most often showing that the negotiation had reached an
advanced stage and that it was abruptly broken down, without legitimate reason.
ca8lail) (18 La ddaya— 2
Lol Alage ol Aol sie IS8 Gl G el 38 N8 ¢ el o)) )8
Ga e il gl e BVl GhbAU ¢ Al cuad g il Ala e s

Ak Dbl Jile cloaglall elgd) o ) sl ol ol (e 1112 50l i ¢ Jasall

<o lellaan 0 adly Aedfie Aaye ) cilay 8 ciliagladl of olal) cilel 8 el Al
't}ﬂ%‘“‘d}d ‘z_el.u

Art. 1112. — The commencement, continuation and breaking-off of precontractual negotiations are

free from control. They must mandatorily satisfy the requirements of good faith. In case of fault

'Article 1101, French Civil Code (Code civil) « L'initiative, le déroulement et la rupture des négociations
précontractuelles sont libres. 1ls doivent impérativement satisfaire aux exigences de la bonne foi.

En cas de faute commise dans les négociations, la réparation du préjudice qui en résulte ne peut avoir
pour objet de compenser ni la perte des avantages attendus du contrat non conclu, ni la perte de chance
d'obtenir ces avantages.»
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committed during the negotiations, the reparation of the resulting loss is not calculated so as to

compensate the loss of benefits which were expected from the contract that was not concluded.

BTVEN QULBA BLCbA 19).;} cfg A :\:\.ﬁw\ dﬁu QLA}M\ ;.5315 ,)b":"‘“’b ey — 112 saldl
aliial 2 ¥ @l e dasll) slall e glic cloaglia) ol Uad ipan Al LA

Al q ol (GAl) daal) (e Aadgie calS ) N gRl) Byl (s gaid]
3 -The Principle of Autonomy of Will (Le Principe de I'autonomie de la volonté)

3 Ul fase

The Principle of Autonomy of Will refers to the freedom and sufficiency of the will to create

contracts and legal acts, as well as to determine their effects.

From this definition, it is clear that the principle of autonomy of will comprises two fundamental
rules:

1. The Rule of Consensualism (4xta_l): This means that the will alone is sufficient to create
a contract and a legal act in general, without the need for it to be expressed in a specific
form or solemnity.

2. Freedom of Will in Determining Contractual Effects: The mutual will of the contracting
parties is free to define the resulting effects (obligations). These obligations exist only to the
extent and within the limits drawn by the parties. In other words, the contractual clauses are
solely established by the parties without any external intervention. This is what the Algerian
Legislator expressed in Article 106 of the Civil Code, which states: "The contract is the
law of the parties; it may not be revoked or modified except by the agreement of both
parties, or for reasons prescribed by law."

(Le Principe de I'autonomie de la volonté)s.y) clalu fas -3
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Types of contracts.

Contracts are subject to various classifications depending on the perspective from which they are
analyzed. Among the most significant classifications established by both legislation® and legal
doctrine, we highlight the following:

1. Based on Legislative Regulation (2s8all g piial) Al Cua (1a)

« Nominate Contracts (slewall 358all): Contracts that have a specific name and are governed
by particular legal provisions (e.g., Sale, Lease).
e Innominate Contracts (slewall »& a48ll): Contracts that do not have a specific name in the

law and are governed by general contractual principles.
2. Based on Contractual Characterization (Ml S S (1a)

« Simple Contracts (dassul) 35821)): A contract that consists of a single type of transaction
(e.g., a Sale contract).
« Mixed / Complex Contracts (&Sl 3581): A contract that combines elements of several

different contracts (e.g., a hotel stay which includes lease, service, and sale).
3. Based on the Role of Will in Formation (Rbad) 0985 A BAIY) g2 Eua (1)

« Consensual Contracts (4sla, 358): Established by mere mutual consent.
« Formal / Solemn Contracts (4:ls& 348): Require a specific legal form (such as a notarized
deed).

« Real Contracts (4is 358): Require the delivery of the property to be valid.
4. Based on Contractual Effects (A8l BT S (a)

« Bilateral Contracts (cdilal 4a 3 358): Create reciprocal obligations for both parties.
« Unilateral Contracts (aly wilal a3l ag8c): Create obligations for only one party (e.g., a

simple gift).

! The Algerian legislator addressed the classification and definition of these contracts in Articles 55 to 58 of the Civil
Code. However, it would have been more appropriate to avoid such definitions and leave them to legal jurisprudence.
This is because the legislator was not successful in some of these definitions on one hand, and on the other hand, these
provisions did not encompass all types of contracts.
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5. Based on the Exchange of Consideration (sUardl JAS s3a Cua (1)

« Commutative / Onerous Contracts (&aslas 258): Where each party receives an equivalent
for what they give.
» Gratuitous Contracts (g = 258): Where one party provides a benefit without receiving any

equivalent consideration.
6. Based on the Element of Time () i Cua (a)

« Instantaneous Contracts (&gl 2s8l): Contracts in which the element of time is not an
essential component of the performance (e.g., a simple sale).

« Continuous / Successive Contracts (43} 248): Contracts where time is a fundamental
element, and the performance of obligations is measured by duration (e.g., lease or

employment contracts).
7. Based on the Certainty of the Value of Obligations (el ) Aad aat (1Sa) (g20 Eua (1)

o Commutative Contracts (3::all 3581): Contracts where each party knows, at the time of
the agreement, the exact value of the benefit they will receive and the obligation they will
fulfill.

« Aleatory / Contingent Contracts (&lwia¥) asiall): Contracts where the existence or the
extent of the obligation depends on an uncertain future event (e.g., insurance or life

annuities).

Firstly: Based on Legislative Regulation /Based on Contractual Characterization

1- Named contracts and unnamed contracts :

There is a classic distinction between unnamed contracts and named contracts (article 1105 of the
French Civil Code)".

A -Nominate contract is one to which the legislator has assigned a specific name and has

undertaken to regulate through detailed special provisions®. This is due to its widespread use among
individuals and its prevalence in their transactions. The Algerian Legislator has regulated this
category of contracts under Articles 351 to 673 of the Civil Code. Examples include the contract of

Sale, Lease, Loan for use (Commodatum)...etc.

! Malaurie Philippe, Laurent Aynés, et Philippe Stoffel-Munck, Droit des obligation, 11e éd. Paris, LGDJ, 2020, p 206.
% Idem.
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B- Innominate Contracts: An innominate contract is one to which the legislator has neither

assigned a specific name nor established particular legal provisions to regulate its governing rules®.
By principle, innominate contracts are not exhaustive (not subject to a limited list), as the will
remains free to create any type of contract within the boundaries of public order and public
morality. Examples include Hotel Services Contracts, Publishing Contracts, Advertising

Contracts, and Sponsorship Contracts.

Innominate contracts are primarily governed by the agreement of the contracting parties. In the
event that they omit to agree on a particular matter, the General Principles of the Theory of
Obligation pertaining to contracts must be applied (Articles 54 to 123 of the Civil Code).
Furthermore, by way of analogy, the provisions governing the nominate contracts that are most

similar to the innominate contract in question may be applied.

laall & agdally 5lameall giali]—
Sl 0Pl e 1105 alall) lavsall agally slasddl jue 25iall G SIS Judd aag
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1 Malaurie Philippe, Laurent Aynés, et Philippe Stoffel-Munck, Op.Cit, p 206



2-Simple and Mixed (Complex) Contracts

A. Simple Contracts (Les contrats simples): is one that comprises the provisions of a single type
of contract only. In other words, the contracting parties engage in only one legal transaction
through the contract, such as a Sale only, or a Lease only, etc.”

B. Mixed / Complex Contracts (Les contrats complexes / composés): is one that encompasses
more than one contract; it involves more than one legal transaction, such as a combination of Sale
and Lease, or Service and Lease. Thus, a mixed contract unites several contracts to achieve
specific objectives that a simple or single contract cannot fulfill. A prime example is the Hotel

Services Contract (which combines lease, service, and sale).

(ASpall) Adalidial) 3gially ddasead) 3gdal) -2
aly g e\SJ Oz Al sa Ll 2l (Les contrats simples): ddasud) agiali].
g aS (daid laaly Logls Gyt dial)l DA (e Opalaial) ayn ¢ AT iy Lokl (e Lok

clly ) ey ccand lagd Sie sl ccaand
s hbiadl 2.l (Les contrats complexes /| composés): 4.l [/ ddalidall 3géall2.
penll e canly gl Capat ga AST ey 4 (gl taaly die e AT e e () gl
Calaal gaeail dgae sac (py Jalidal) Sall aany 13Say . Hladyls Feadd) a5l gy aall G
G ABudl cleadd) aie g clld o Jhe iy L lghead die ) Jas skal oSa Y saaae
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Secondly : Based on Formation /Based on Contractual Effects.

1-Classification of Contracts Based on Formation — :(usSill dua (e agal) clyiai -1

A. Consensual Contracts (Les contrats consensuels):

A Consensual Contract is one that is formed by the mere concurrence of wills (meeting of
minds) without the requirement of a specific form or particular procedures. Thus, it does not require
any solemnity for its validity®.

In principle, contracts are consensual based on the Principle of Autonomy of Will and Article 59
of the Civil Code. Consequently, the essential elements (pillars) of a consensual contract are three:
Consent (Mutual Assent), Object, and Cause.
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B. Formal / Solemn Contracts (Les contrats solennels):

A Formal Contract is one that requires the expression of consent in a specific form prescribed
by law for its formation. Mere mutual assent is insufficient; the agreement must be drafted in a
formal deed (notarized instrument), otherwise, the contract is deemed null and void.

Under Algerian legislation, examples include the sale of real estate, partnership agreements,
and official mortgages pursuant to Article 883 of the Civil Code. Additionally, any transaction
involving the creation or transfer of a real property right must comply with Article 324 bis 1 of
the Civil Code. Therefore, a formal contract has four pillars: Consent, Object, Cause, and Form

(Solemnity).

(Les contrats solennels): 4.<&l) ygial) .
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Note: This is known as Formality for Formation (ad solemnitatem), where the form is an

essential pillar; without it, the contract is absolutely null, which differs from formalities required
for proof (ad probationem) or enforceability against third parties.
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C. Real Contracts (Les contrats réels):

A Real Contract is one where mutual assent alone is insufficient for its formation; it further
requires the delivery of the underlying asset (Traditio). The contract is not formed until the delivery
or possession takes place, making delivery an essential pillar alongside consent, object, and cause.
Examples of real contracts in French law include Deposits, Loans, Loans for use

(Commodatum), and Pledge (Possessory Mortgage).

By referring to Algerian Legislation, we find that the only contract considered a Real Contract
is the Gift (Hiba) of movable property, pursuant to Article 206 of the Family Code, which states:
‘A gift is formed by offer and acceptance; it is perfected by taking possession, while complying with
the provisions of the Notary Law regarding real estate and the special procedures regarding
movable property. If any of the aforementioned conditions are not met, the gift shall be null and

void.
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2- Classification of Contracts Based on Contractual Effects.

It divides in to Bilateral or Synallagmatic Contracts and Unilateral Contracts.




A. Bilateral or Synallagmatic Contracts (A%l gh cueiladl a 3all sdal):

According to Article 55 of the Civil Code, a Bilateral Contract is one that creates reciprocal
obligations for both contracting parties’. In this type of contract, the parties exchange obligations,
such that each party is simultaneously a creditor and a debtor.

<55 3alall Ly (Bilateral or Synallagmatic Contracts): 4waball gf cpuuilall dajlall agdald).
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B. Unilateral Contracts (2 cuilad a jlal) s8al):

Pursuant to Article 56 of the Civil Code, a Unilateral Contract is one that creates obligations
for only one of the contracting parties and not the other. In this case, the obligations resulting from
the contract are not exchanged; they fall upon one party only, making one party a creditor (but not

a debtor) and the other a debtor (but not a creditor).

SO, We find synallagmatic contracts, creators of reciprocal obligations between the parties, and

unilateral contracts, without reciprocal commitments between the parties (article 55-56 Alg Civ C //
Art 1106 Fr Civ C).

Sl Bl (156 32l asas (Unilateral Contracts): aaly cuilal dajlall agiall. o
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Thirdly: Based on the Exchange of Consideration //Based on the Element of Time

! Art 55 Alg Civil Code : "A contract is bilateral when the contracting parties mutually bind themselves
toward one another."
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1- Onerous and Gratuitous Contracts (8 3 e g A glaal) 3 g8c)
A. Onerous Contracts / Contracts for Consideration (A glaal) 3 g)

Onerous contracts are those in which each contracting party receives an equivalent (consideration)
for what they give to the other party’. In these contracts, the parties exchange benefits or
considerations rather than just obligations.

Examples include the Contract of Sale, Barter (Exchange), and Lease. In a sale, the seller
transfers ownership of the item and receives the price in return, while the buyer pays the price and

receives the item in return.
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B. Gratuitous Contracts / Contracts of Liberality (85 2 58)

Gratuitous contracts are those in which one of the contracting parties does not receive an
equivalent for what they provide to the other, and conversely, the other party provides nothing in
return for what they have received?. Examples include a Gift (Hiba) without consideration, a
Gratuitous Deposit (without fees), and a Loan for use (Commodatum) under Article 538 of the
Civil Code.

In a gift, the donor transfers ownership of a specific thing to the donee without obtaining
anything, while the donee receives the gifted item without giving anything in return.

g,_*d\ Jgeall el <P gl 2see (Gratuitous Contracts / Contracts of Liberality): g8l ag&e.
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2- Instantaneous and Continuous Contracts (abesall dbad) g (5 ) gdl) ABall)

A. Instantaneous Contracts (sl aiall):

An Instantaneous Contract is one in which time is not an essential element; meaning that time
does not intervene in measuring the magnitude or volume of the obligations arising from it.
Performances in such contracts are determined independently of time, as seen in the Contract of

Sale, and Barter (Exchange).

For instance, a sale is considered an instantaneous contract even if the payment of the price or
the delivery of the item is deferred. In this case, the ‘term' (time) is merely an incidental element

and does not increase or decrease the volume or value of the seller's and buyer's obligations.

aic ) 4 20 Y 3 diadl 4 (g)sl) S2all (Instantaneous Contracts): 4y sdl) 3géad). i
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B. Time-bound or Continuous Contracts (il si a3 ial)):

A Continuous (or Successive) Contract is one in which time is an essential element?, as the
measurement of the contract's object—or at least the primary performance of one of the parties—
depends upon it. This type of contract may involve continuous performance, such as Lease,
Employment, and Partnership (Company) contracts. Alternatively, it may involve periodic

performance, such as Supply Contracts and Life Annuity contracts.

19 e 2003 ¢l pasall colates e et
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Fourthly: Based on the Certainty of the Value //Based on negotiation

1- Commutative and Aleatory Contracts (dllaia¥) giall g 4ajl) 33334 2 giall)

A . Commutative Contracts (dasll saaall Jal):

A Commutative Contract is one in which each contracting party knows, at the time of the
contract's formation, the exact value and extent of the obligation they undertake and the benefit they
will receive from the other party’. A prime example is a Contract of Sale with a fixed price; the
seller knows at the time of agreement the specific item they are obligated to deliver and the exact

price they will receive from the buyer, and the same applies to the buyer.

JS 4 ey S)) skall sa Aedl) aaas Siall (Commutative Contracts): dasll 5adsa ygiall. |
o Bl ) dadially 40 dexiy A AEDU G Jasdlly ikl kel aly) iy csdlaie
sl Y] iy aill) e 3 faame Gai gl MBe g Gl e b i . AV Caylall
gl e aild ) Gelaivg ¢gidall (ja daiin (A 2al) ailly Al a5l (A paaall

2. Aleatory Contracts / Contracts of Chance (s 258 s (Auaial) diali):

An Aleatory Contract, also referred to as a Contract of Chance (Gharar), is one in which
neither party—or at least one of them—knows at the time of contracting the exact value of their
obligation or the benefit they will receive?. The determination of such values depends on a future
event that is either uncertain to occur or whose date of occurrence is unknown. Examples include

Insurance Contracts and Sales Contracts for a Life Annuity.
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2ll (Aleatory Contracts / Contracts of Chance): _uall 198 o Adlday) agill. o
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2: Negotiated Contracts and Adhesion Contractsle 3y 35ds g daglual) 353 -2

A. Negotiated Contracts (% slual) 4 sic):

Negotiated contracts are those in which both contracting parties have the liberty to discuss,
bargain, and set the terms of the agreement'. In such contracts, the wills of the parties are typically
on equal footing, and every clause of the contract is subject to debate and negotiation. Examples
include Sales and Barter contracts. The general principle is that all contracts are presumed to be
negotiated unless it is proven that they were concluded through adhesion.

DS lgd by Al agiall b & dasluall 352 (Negotiated Contracts): dagluall agie. |
cagiall oda e s laash gumgy clde dasbually (Y] dagyd Al & dall cpaileid)
Gay paglilly GRE Ml a5 e 2 S adg Blglwall a8 e sale (pdlall b)) (458
Gy ol Lo Aaglse a5ie Ll Gl agaall paan o s alell Jialls. Ldadliall 5 ad) 2sie Lgatid]

e Gk e Cul L

B. Adhesion Contracts (oY) 3 gé):

Pursuant to Article 70 of the Civil Code, Adhesion Contracts are those in which one of the
contracting parties is in no position to discuss the terms and clauses of the agreement?. Their role is
restricted to mere adhesion and submission to the pre-established conditions offered to them. The
party must either accept the terms as a whole for the contract to be formed or reject them entirely.
Examples include Marine and Air Transport contracts, Insurance contracts, and utility

agreements for Electricity, Water, and Gas.

com O sl i ?
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In French Civil Law- Negotiable contracts and pre-formulated standard contracts.

The reform of french civil law allowed for the recognition of a new distinction between negotiable
contracts and pre-formulated standard contracts. Article 1110 of the Civil Code defines negotiable
contracts as a contract “whose stipulations are negotiable” between the parties, and pre-formulated

standard contracts as a contract “which includes a set of non-negotiable clauses”.

Abaal) agaally ALyl asiall a2 Sy GlieVh Jad)h oplll sl el e

die g e Al aghed) Sadl Opldl e 1110 8ol Cajd o (oled]) s deladll

die Ll o (B deliad) dadsaill )oledV) asies ¢ ubplall o " Giasliall LG adag yd oo
S msall ALE e 25l (e e sana (e

There is no specific provision for negotiable contracts. On the contrary, pre-formulated standard

contracts are subject to two special rules of the Civil Code :

— Firstly, in case of doubt, it is interpreted against the person who proposed it (article 1190 of the
Civil Code).

— Secondly, article 1171 of the Civil Code sanctioning unfair terms only applies to pre-formulated

standard contracts.
Oledy) agie aadd ¢ @l e Sall e LAl agdall daae Aald LSS) 2ap Y
el Ol e Giiala iac Ul
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(Contract Classifications)ssisll clisuai ; gl 3 pua

: Nominate Contract / Contrat NOMmeé sam 8

: Consensual Contract / Contrat consensuel-ba, s

: Formal Contract / Contrat solennel Asd &

: Real Contract / Contrat réel s 8 .

: Bilateral (Synallagmatic) / Contrat synallagmatiquecssitall ajle 58
: Unilateral Contract / Contrat unilatéralaaly cuitad ajle 58

: Onerous Contract / Contrat & titre onéreuxdaglas s o

: Gratuitous Contract / Contrat a titre gratuitg o= e

- Instantaneous Contract / Contrat instantanég_s s

): Continuous Contract / Contrat a exécution SUCCESSIVeia)) saima dis
): Aleatory Contract / Contrat aléatoire J&) Jwial s

- Adhesion Contract / Contrat d'adhésion ¢led) s
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The Formation of the contract

The agreement is most easily visualized in terms of offer and acceptance. To form a contract,

one party (the offeror) expresses an offer to contract to another party (the offeree), and the offeree

must indicate that they accept the offer. For example, you may offer to your friend, "1 will buy your
car for 1,000,000 Alg Dinar." You are the offeror and your friend is the offeree. If your friend
accepts, then presumptively a contract has been created. You are both legally bound to that contract

and must perform on your promises.

(asall) cubplall aal Juas cdie cpeSal L Jslly Clag¥) Cum e ST Aggnn BLEY) iy

S BLEY) e (g ad) o s o(ade Gagadl) AT Cipla ae Blaill e Giladl oo
1,000,000 gl etijlon il dina Ao Gy of i€a (JBl duw e gl Job
O Gasikall b clira (Gilg) I 1Y adde Gagyeall sa linas (aslall gl il Ll

c el 13 Ejsl_ﬁ. e)'lo LIS Lo alean) A 28 A2l
1-The Essential Elements of a Contract

A Contract is the concurrence of two or more wills directed toward creating a specific legal
effect. For a contract to be established, there must be a meeting of two or more minds; this is known
as Mutual Consent (Assent). This consent must pertain to a specific matter, which constitutes the
Object of the contract. Furthermore, the will of the contracting parties must be driven by a lawful
objective they seek to achieve; this is the Cause (Motive) of the contract, which stands as the third

pillar following the Object and Mutual Consent.

5 L say catmae gl T Glaa) g glea ST s (B85 ) il a sl
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Conditions of validity of the contract In French Law

According to article 1128 of the Civil Code, there is three conditions of contract validity. Are

necessary for the validity of a contract:
1° The consent of the parties;

2° Their ability to contract;

3° Legal and certain content.

gy D5 Alin ¢ adl) Ol e 1128 5alell Uiy peai @) O gilAY b Shad) Asass Jag o
 diall daal

¢ calbyl Ly © 1
¢ a8lall 2ulaf © 2
< Orall g & il Jaal) © 3
A- Mutual Consent (Le Consentement)
Mutual Consent: The essence of a contract is mutual consent, which signifies the concurrence of

the wills of the contracting parties®.

First, there must be free and informed consent from the parties. Consent is not free when it is
coerced by violence.. If affected by these defects, the injured party may obtain the nullity of the
contract if he demonstrates that without this defect, he would not have contracted or would have

contracted on substantially different conditions (Article 1130 of the Civil Code).
G5 s s (ol bl s sl jaea o) sdabiall ol (Consent) (aldl
alaiall CahlYl Sl
slaiall ohS) ais Ledie ha Liagll (565 Y L GHRY) (e iiaay ja Loay dllia 0S8 o cana ¢ Yl
al il 13 sl (Play e Jpeanll ) pial Caphall jeand ¢ agaall oda aal 5l 13) L Camally
(2l G5 e 1130 alall) Gpsa ddlida oy dlaians IS 5] 28las b sl 138 YY)
First: The Offer (<las¥)

An Offer is a firm and final expression of will, through which a person known as the Offeror
proposes to another person or persons the conclusion of a contract’® under specific terms and

54 Ga cqapall i 2
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conditions, for the purpose of obtaining an Acceptance to this proposal, thereby establishing the
contract.

Second: The Acceptance (Js&)

Acceptance is a firm and final expression of the will of the party to whom the offer was
directed, signifying their assent to the terms proposed by the offeror. Once the acceptance is issued
in conformity with the offer and the offeror becomes aware of it, the contract is officially

concluded.!
Third -Legal Capacity

Legal Capacity refers to the person's fitness to acquire rights and assume obligations, as well as
their fitness to perform legal acts (transactions) in a manner that is legally recognized.
Accordingly, capacity is divided into two distinct types: Capacity for Rights (Enjoyment) and
Capacity to Exercise (Performance)?

The capacity to contract is defined as having the capacity to enter into a legal agreement, which
means someone must be of sound mind. With legally binding agreements, some people don't have
the capacity to enter into an agreement, whether they're underage, mentally ill. (Article 1156 of the
Civil Code)

oaddll ) i e ¢ Augls dalal 4 Jaal e gyl oDl Ll e slaall dida) Cajad
pl G elpus ¢ Aazle Al b Jsaal e 508l (alatl) Gl Gl ¢ Llala 06K o iy

Glie (oape 5l Asildl Gud) 090
B- Legal and Certain Content

The contract must have legal and certain content®. The content is lawful when it respects public

order. It is certain when it sets up possible and determined or determinable obligations.

it must satisfy the following conditions:

58 Ua Gl waall ¢ (U salat
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o Possibility and Existence: The object must be either existing at the time of the contract or
capable of existing in the future.

o Determinate Nature: The object must be determinate or at least determinable in the
future.

e Legality (Licitness): The object must be lawful and susceptible to legal transactions

(within the commerce of men).

(Legal and Certain Content)¢aally £9 ) Jaall -
lime 0505 calall allatll ayiny Lodie legpie dad) (5 - imas gapie dae diall 05 o can
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sl 8 35m sl UG S kel o) s Tasmge daadl 05 of Ganst agally Sy
bl SUE JBY1 e 5 Taase dad) 05 o ey i(Omedl) Badsal) degdal)
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sl Jaly) Ugils 4 Jalaill DUy legyiie dadd) 0580 of omy 2(dpadall) L gpieall o
(Jalal

C- The Cause (La cause du contrat)

The Cause is defined as the impelling motive that drives the debtor to contract and
accept the undertaking of an obligation. It is the ultimate objective sought by the debtor
through their commitment, effectively answering the fundamental legal question: "Why has

the debtor bound themselves?.

(The Cause)‘r':‘*‘-“ -
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Innomed contracts

Synallagmatic contracts

Calad A Hlall o gaal)

Reciprocal obligations

bl G (Ablie) Aalia el il

Unilateral contracts

calall Zoalal 3 gie

Reciprocal commitments

(All&ie) Aaliie il il

Contracts for consideration

a5 3 53

Contracts for free

(E A 2s8e) ase (s 258

Commutative contracts 33aaal) 3 giall
Random contracts Bl e 3 geal)
Negotiable contracts dila ) 5 saall

pre-formulated standard contracts

lasue A2 Laall 4y jlzal 2 séal)

Case of doubt

Slal) s

Specific provision
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Interpreted

ter

Py

Unfair terms
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or contract (Aedd) 4 €6y 94y 5 2 ghe
Precontractual phase Blatl) Jé L s e
Conclusion of the contract Bal) &)
Compulsory, =l
Good faith. Al s
An agreement lsi)
The Will 33l )
Create At
Modify Jay
Transmit Jsy
Extinguish gy
Mutual obligations Aalite i) 33l)
Consent Ll
Ability ay)
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Nullity of the contract

al) yMay

Defects Cye
violence sl S
Substantial CAS
Sound mind Jaad) Dk
Certain content Cira Jae

(Essential Elements)iad) cAsi - -

: Mutual Consent / Le consentement <! &)

: The Object / L'objetJaall

: The Cause / La causessd!

: The Offer / L'offrecasy)

: The Acceptance / L'acceptationd sl

: Legal Capacity / La capacité juridiqueis sial 4day)

: Capacity for Rights / Capacité de jouissances s> sl &l

: Capacity to Exercise / Capacité d'exercices/s¥) 4uai
(Legal Effects & Nullity)cSdasll g J8Y1 -

: Plea of Non-Performance / Exception d'inexécutionidiill aay adal)
: Rescission (Dissolution) / La résolutiongl)

: Burden of Risk / Théorie des risquesall Jaas
: Force Majeure / Force majeures A&l 5 gil)

: Absolute Nullity / Nullité absolue slae ¢Sdas

: Relative Nullity / Nullité relative s ¢S

: Public Policy / L'ordre publicatadl aUail)
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Tort law

French civil liability is traditionally divided between tort law and contract law. This rule derives
from the principle of non-cumul des responsabilites, which states that contractual and tortious
liability are distinct, even if complementary. Contractual liability imposes sanctions for the non-
observance of contractual obligations, while tort law attaches sanctions to breaches of rules of

conduct which are imposed by statute, regulation or case law.

1- The traditional regime (Liability arises from a fault).

As seen above, except where the liability arose out of a contract , the general rule is, as set forth
by Article 1382 of the French Civil Code (French acronym C.civ) that “any act of man, which

”1 In

causes damages to another, shall oblige the person by whose fault it occurred to repair it
addition, Article 1383 provides that “One shall be liable not only by reason of one’s acts, but also

. . 2
by reason of one’s imprudence or negligence” .

A- Elements to engage tort liability.

The wording of Article 1382 C.civ// Article 124 Alg C.civ clearly shows that three elements are
necessary to engage liability: - a fault , a damage and a causal link between the two . The burden
of proof of all these elements falls on the claimant.

A fault may result either from the commission of an act or from the omission to perform an act.
Fault can be defined as an error of conduct measured against the standard of a reasonable man, as a

failure to behave as a bonus pater familias or a “bon pere de famille”

Liability only arises from a fault if there is a direct causal relationship between the fault and the
damage. Neither statute nor case law has given a precise definition of what constitutes a direct
causal relationship. The courts have therefore broad discretion. However, one may note that
causation is sometimes viewed in the light of two requirements concerning damage, namely

directness and certainty. The requirement of certainty has long been recognised by the Cour de

! Art 1382 C.civ: “Tout fait quelconque de I’homme, qui cause a autrui un dommage, oblige celui par la faute duquel il
est arrive, a le réparer’.

2 Art 1383 C.civ: ‘Chacun est responsable du dommage qu'il a causé non seulement par son fait, mais encore par sa
négligence ou par son imprudence’.
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Cassation. The former requirement is derived from Article 1151 C.civ which reads: “...damages
extend...only to the direct and immediate consequences of the breach of contract.” Even if this
article only concerns liability for breach of contracts, it is generally seen as the expression of a

general principle which applies to tort law as well.

B- The compensation of damage .

As soon as these three criteria are fulfilled, a person is entitled to claim compensation for a broad
scope of injuries: material and financial injuries, bodily injuries, moral injuries (which include
several aspects, notably pain, suffering and loss of enjoyment). French law is then governed by the
principle of full compensation (reparation integrale). The idea is to make compensation match the
harm as completely as possible which can be difficult, especially in terms of non-material harm.8
Therefore, the full compensation covers all material injury to the bodily integrity of a person, to his
property and to his estate generally, including material loss (for instance, loss of financial support)
as well as non-material injury such as pain and suffering by persons suffering from the death or

injury to the physical well being of the primary victim.

C- Exoneration and limitation of tort liability.

Defendants in civil liability lawsuits may assert several causes of exoneration or limitation of their
liability. The first cause of exoneration is force majeure. The traditional definition of force majeure
IS an event that is unforeseeable, unavoidable and extraneous to the defendant. The second cause of
exoneration is the fault of the victim, or contributory negligence. Such a contribution can result

either in shared liability10 or in a complete exoneration

2- Strict liability

Apart from this general tortious, fault-based regime of liability French law also knows strict
tort liability. Indeed, the fault principle has proved inadequate to deal with some of the social and
legal demands of the twentieth century. The major catalysis for this change was the rapid
industrialisation which occurred in the nineteenth century, and the related hazards of an age of coal,
steel, electricity and manufacturing of chemicals. This led to increased occurrence of accidental
damage in which the prime factor was mechanical and anonymous. Consequently, French law
sought a compromise between freedom to engage in any activity and liability for all the
consequences that it implied.

The key provision in this respect is Article 1384 C.civ which provides that: “One shall be

liable not only for the damages he causes by his own act, but also for that which is caused by the
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acts of persons for whom he is responsible, or by things which are in his custody”’. The
prevailing view soon became that Article 1384 constitutes an explicit acknowledgement that
liability could be justified on a basis other than fault. The Cour de Cassation held in 1930, in its
famous Jand’heur decision that the first sentence of Article 1384 constitutes the legal basis of a

general and autonomous strict liability for things of all kind.

The regime of this kind of liability is a strict one, where no fault is required: the victim must
only prove that the thing caused him an injury. Under Article 1384 C.civ, the liable person is the
“custodian” of the ‘thing’. Custody is defined by case law as ‘powers of use, control and

management of the thing’13. Generally, the custodian of the ‘thing’ is its owner.

3- Liability for defective products

Act n° 98-389 of May 19, 1998 transposing the European Product Liability Directive
85/374/EEC into the French Civil Code established a specific regime dealing with defective
products. The new provisions are contained in Article 1386-1 to 1386-18 C.civ. It should be noted
that this special regime is applicable “regardless of the existence or not of a contract between the
manufacturer and the victim.”(Article 1386-1 C.civ). The definition of the term “product” is an
extensive one: it includes all movables, including electricity and primary agricultural products
(Article 1386-3 C.civ). A product is considered to be defective if “it does not provide the safety
which a person is entitled to expect” (Article 1386-4 C.civ).
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! Article 1384 (1) C.civ : ‘On est responsable non seulement du dommage que l'on cause par son propre fait, mais
encore de celui qui est causé par le fait des personnes dont on doit répondre, ou des choses que 1'on a sous sa garde’
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The Commercial law

Commercial law can be defined as a branch of private law that encompasses the legal operations
carried out by traders, either with their customers or among themselves. All operations related to the
exercise of commerce are referred to as commercial acts. As well as it is known as a branch of
private law that regulates certain activities called the commercial acts and category of persons

called merchants®.

le psiy A Al Clleall Jadiy (aldll sl e b 4l laall gl Caipn oS
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The Algerian Commercial Code, was first introduced in 1975 and has undergone several
amandements since then. The code provides a comprehensive framework for conducting business

activities and regulates various aspects of commercial transactions including, Commercial Acts,

Traders and The goodwill (fonds de commerce.(
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| -The Traders. 2okl

Traders are those who carry out commercial instruments and who make this their usual
profession.
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Spouses of traders shall be deemed to be traders only if they carry out a separate commercial
activity from that of their spouse.

g Ul Blds e Sakia Ujlas Ualis ¢ geles 131130 ¥) Glas Sladl) g3l s ¥

B- General obligations of traders

The following Persons required to register in the commercial registry :
1° Natural persons with the capacity of trader
2° Moral persons with the capacity of trader in form or its object be commercial
3° foreign Commercial delegations practice a commercial activities in the national territory.
slaill dalad) cala)iy) -
polaall dadl (3 2l a3 Il alaid) e sl
Dl Abeay G saian Al (gl Galasl) 1°
Llas agesnge of IS Halill Aba agd 05S5 pdl psinall palasll 2°
‘é_'\bjl\ Al Ao Lylas Ualds gyl g—“‘ donal) dylal) cbliad) 3.
No one may be registered in the register if they do not meet the conditions required to

carry out their activity. Legal persons must also have complied with the formalities
specified by the legislation and regulations in force relating thereto.

Glo cn LS L adalin A ghal AUl Jagyil) 4 Sagw Al 13 Jandl 3 padd gl a8 s Y
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The Commercial Acts

Il —The Commercial Acts. Lplanl) Jlasi) I

It is important to determine whether an act is commercial or civil, because of the legal

consequences in terms of jurisdictions, enforcement and applicable laws.
pabaia¥l G e Al il cas (o o Gilas Jadll IS 13 L aaad agal)

e sendl) cplsilly dgialy Sladl
Commercial acts can be classified under three categories: Commercial acts in nature -

Commercial acts in form -Ancellary Commercial acts (by accessory) :
Al dylE Jlasl — 4l Ayl Jlasl — lganns dyls Jlasl :ols O ) 2y letl) Jlas VI Ciiar o Se

A- COMMERCIAL ACTS IN NATURE : (g sdp0 cunn) lginuds Lojlall) Jlac¥) — |

These are acts that are per se commercial. That is the acts in themselves are commercial by the
explicit words of the law and even if they only undertaken only once and regardless to the quality of

the doer.

Sy cqapall Gl an Aolal Ll a8 JladY) o) ) L Lgld a8 Al e Jleel o8
el daa e el (aka g Jadd Baalg By Cudd
Commercial acts in nature are a category of acts to which the legislator gave a commercial

qualification (listed by the law as commercial acts). Therefore, the act is commercial whether is

carried out by a trader or not .

O Lea) ¢hlat Aba g odall lalael ) Jleel) (e 338 L Leieda doladl) JleeY)
cdai ol ol 4 el Lylas Jadl) 00 il L (Al JleeY1 ana

The Article 02 of the Algerian commercial law stipulates of many commercial acts, such as :

- All purchases of chattels in order to resell this, either in kind or after having worked and

developed it;

- All purchases of real property in order to resell it.
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- All rental undertakings of chattels or real property;

- All exchange, banking or brokerage operations
tie el Jlee V) e maall e silall laill sl e 02 30kl Cua
Aebisaiy Lelas sy f Lie Lean sale] acaly Vil ey cililee JS-
e sale) g Ghlaad) o)yd cllee S -
) of Vgl jual c¥slie JS-
Bymand) o Sl o dd)all cllee JS-

B- COMMERCIAL ACTS IN FORM : Sl cing dyyladlf Jlae ¥/ -

An act will be considered automatically commercial because of : The form the act. Example:
- The use of a bill of exchange causes the commerciality of the transaction .
- According to the form of the person involved in a transaction, the act will be considered as
commercial. For example, if a liberal profession is organized under a commercial company

form (une société SARL, SA..) it becomes a commercial activity.
:JBae g cLilaly Ljlas Jandl ey JSEN Cainny (gHlaill Jaal)
dlat Alaladd) Jas ) 525 Aa3sull (dﬁuﬂ\) Jlaaind -
13 cJEal Qs e Lylad Capeaill ey of (K Aalaally 23 Gaddll J<6 s -
o (Basanae Adggue 4S5 (une societé SARL, 4las 455 JS& 8 ba Liga aalals
SLylan Walis MLL&J\ Ol Aaalie 4555
The Article Three of the Commercial Law stipulates that: dealing in a bill of exchange between
all persons, commercial companies, business agencies and offices, operations related to commercial

goodwill, and every commercial contract related to maritime or air trade is considered a commercial

business according to its form.

(oaldsY) JS o Asmeadl dalaall ol Jde syilall sladll el e A salall cuas
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C- accessory commercial acts Al 4y jladl) Js¥) -z
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It is the third group of commercial acts: these are acts that are in themselves are civil by

their nature but are considered commercial only because of the quality of their doer. I.e.

these are accessorial commercial acts

fian STy Lgtimaday Faiae L3 an 8 Jleel a8l JleeY) (o 2806 e gana Lia)) cllia

R PE  U PR (VPSS YOO IR P [ VTR B B W P

dg AL bl Ay 2l bl
Jdslaad)

L@l Gl ASSY amds A ddassl) Commercial Acts aylanll Il
gl sl WY pmss 3 Al Civil Acts Aiaad) JleeY)
L oo Ll Gak dolas i ) JleeY) _ _ . .
- o Commercial acts in nature Lghanday 40ylan Jlacl

g A -
G Aolail) dacall O el Lede  acay Jleel ) _ .
> - L Commercial acts in form a<s @Jl;_a Jlac)

Accessory commercial acts
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Commercial goodwill:
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Quality of the doer
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Commercial companies
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Marriage In Family Law- 1
1 — The Definition Of Marriage .

Marriage is a legally recognized contract between a man and a woman®.

Blals day o lepd 4 Cijine Sie izlg)l = 1

1-1 — Capacity to marry

Marriage capacity is considered valid upon reaching the age of 19. However, a judge can

grant an age exemption for a reason of interest or in case of necessity.
B O o2l Jea @l mas Ain 19 G sl e ALK 21530 YT yae s zlgol Adal
Byg pall Ala 8 o) daliadl) elsal fudl bajd (g

1-2 - Polygamy:<ia g j—d) 3a—=

It is allowed to marry more than one spouse if the reason is justified. Article 8. It is permitted to
contract marriage with more than one wifewithin the limits of the Shari’a, if there is a just ground

and the conditions and intentions of equity can be fulfilled .

2l g ea 8 maldll iy ) K1Y Ay e iSh 1ol S rlagil alas -
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1-2-1- the conditions of polygamy in Algerian law

The husband must inform his previous spouse and the future spouse and submit a marriage

authorisation application to the presiding judge of the tribunal of the conjugal house area.

o) G gl pads lb waiy Jatiad) aiagyy bl wing) ¢zl Aoy -
a3l e b a3 AaSae

! Article 04, Algerian Family Law No. 84-11 of June 9, 1984, amanded an modified.



The president of the tribunal can authorise the new marriage if he/she notes their consent and that
the husband has proven the justified reason and his capacity to offer equality and the necessary

conditions for marital life.
sl andaly el ) il 230 Oy Legailsa ale 13) aaall 215306 (30 o AaSadll il
Joa gyl sladl AU dag il ) glosal)

1-3 — Elements that constitute a marriage 1o W) ABe et IS

Marriage is entered into by consent of the future husband and wife, the presence of the marriage

“wali” [quardian] and of two witnesses and the paiement of a dowry.

el gy cpalds ol (s jsans ¢ bl daglls ol Addlsan o5 o

A- Consent results from request by either part and consent of the other using any term to indicate
that the marriage is legal. The request and consent of a disabled person are validated when

expressed in any written or gestural form indicating marriage in the usual language or custom.

Il o e AVAll mlhias gl alaaiuly AV Caphll dablse 5 uyll) aal Gl (e g
J<8 b e Luaill S Ladie Blaall Gaddll AGlses gl bl dnia e 3R QG L 538
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B-“wali” [quardian] : Entering into marriage for a woman is the responsibility of her guardian who

is either her father or one of her close relatives. Article 11. An adult woman concludes her
marriage contract in the presence of her “wali” [guardian] who is her father or close male relative

or any other male of her choice.

pall ks 11 salall eyl aal ) Laally L) a5 cleds ile (e shhall g i ol s ol —o
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- Ajudge is the guardian of a person who has no relatives.
Al Y e Jy pmlil- -

- The marriage guardian (Wali) cannot force the person placed under their guardianship to enter
into the marriage if she refuses it and if such marriage is advantageous. However, the father can
object the marriage of his virgin daughter if that is in the interest of the daughter.

(oially Jonall 1984 55 09 3 2550 11/84 23y 0lall o <6 09 509 salal !
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C- The dowry is what is paid to the future wife in money or any asset that is legally licit. The dowry

is her property and she can freely own it.

Al clgd el gally Loy ggpia Jla () e ol 25kl (g Bliinal) Aag3ll ady Lo ga el -
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The marriage agreement must indicate whether payment of the dowry is immediate or
subsequent.
AaaY ol Ly eall a8 OIS 13 e g lol Sie cn o e -
Marriage consummation or death of the husband entitles the wife to her dowry in full*.
Sl Uy 3 Ao 3l e a3l 35 ol Aag 3l JoAdl) -
The wife is entitled to half of the dowry in case of divorce before marriage consummation.
Jeaall i DUl Adls 4 el Caal Aag)ll 3aiin -
If, before the marriage consummation, the dowry result in a dispute between the spouses or their
heirs and no one provides evidence, a decision is taken under oath in favour of the wife or of
her heirs. If such dispute takes place after marriage consummation, a decision is taken under

oath in favour of the husband or of his heirs.

Gasill Opadl pSad Al aal o oy LegBiyg o Cungdl Om gl Jsdall U el oo Las 13
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1-4 Spouses rights and obligations

The obligations of spouses are as follows:

Maintain marital bonds and duties of joint life,

jointly contribute to protecting the interests of the family, protecting the children and their
sound upbringing,

Maintain kinship and good relations with parents and relatives.

Cohabitation in harmony and mutual respect in indulgence.

! Article 16, Algerian Family Law No. 84-11 of June 9, 1984, amanded an modified
? Article 36, Algerian Family Law No. 84-11 .
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- Mutual discussion in managing family affairs and keeping intervals between childbirths,
- Respect their respective parents and relatives and visit them.

- Each spouse is entitled to visit and host their parents and relatives in goodwill.
Lagibials ung3ll GBsia 4-1
b e g el i
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2- Filiation:

Filiation is established by valid marriage, the recognition of paternity, apparent or flawed

marriage and any marriage cancelled after consummation.

A child is affiliated to their father by legal marriage, the possibility of marital bonds unless

paternity is denied as per the legal procedures.

tedl) =3
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3-The Divorce ‘Al-¢allq’

Divorce is defined in the Arabic language as the dissolution of the bonds, and it is derived from
the word "‘release", meaning sending and leaving ‘Al-irstl wa Al-tark’, so it is said that I released

the captive in the sense that | sent him and left him and resolved his bond, and in Islamic Shariah it

! Article 36, Algerian Family Law No. 84-11 of June 9, 1984, amanded an modified.
? % Article 46, Algerian Family Law No. 84-11 .
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is the dissolution of the Marriage and termination of the marital relationship, either by an explicit

word or metaphor, or by writing, or with reference when the individual cannot speak and write.
@l -3
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Avrticle 48. Divorce is the dissolution of marriage . . . It arises from the will of the husband, mutual

consent of the spouses, or the demand of the wife as provided in articles 53 and 54 ..

Aagdll Gllas ol el o omball o ezssl sabl Lans L oLzl da s U 48 saldl)
54 53 gl (B e jagaidl @il e

Avrticle 53. The wife can seek a divorce JTatig (on the following grounds:

(1) non-payment of maintenance . . . ;

(i) infirmities hindering realization of the objects of marriage;

(iii) refusal of the husband to cohabit with his wife for more than four months;

(iv) conviction of the husband which is of such a nature as to dishonour the family and render
impossible leading of common life and conjugal relations;

(v) absence of the husband for more than a year without a valid excuse or maintenance;
(vi) violation of provisions of article 8;

(vii) an immoral act which is severely reprehensible;

(viii) for persistent disagreement between the spouses;

(ix) for violation of the clauses stipulated in the marriage contract; and

(x) for any recognized legal injury.
Y] QLU Gallaill b (o Zag 300 (53) salal
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Recognition of paternity
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Administrative Law: Concept And Definition.

It is appropriate to give a brief definition of the concept of Law before dealing with the
administrative law. Law consists of rules that regulate the conduct of individuals, businesses and
other organizations within the society. Laws of a given society are promulgated in order to protect
and sustain that society’s values. Law therefore protects citizens and their property against

unwanted interference from others.

Administrative law is part of the branch of law commonly referred to as public law, the law which
regulates the relationship between the citizen and the state and which involves the exercise of state

power. So, it is a part of the legal framework for public administration.

Firstly : Definition of Administrative Law:

Administrative law deals with the legal control of government and related administrative powers.

In_other words, we can define administrative law as the body of rules and regulations and orders

and decisions created by administrative agencies of government. Many jurists have attempted to
define it. But none of the definitions has completely demarcated the nature, scope and contents of
Administrative Law. Either the definitions are too broad and include much more than what is

necessary, or they are too narrow and do not include all the necessary contents.

- lvor Jennings in his "The law and the constitution, 1959" provided the following definition
of the term "administrative law". According to him, "administrative law is the law relating
to the administrative authorities”. This is the most widely accepted definition, but there is a
difficulty, in which it does not distinguish administrative law from constitution law in this
definition®.

- According to K. C. Davis, "Administrative law as the law concerns the powers and
procedures of administrative agencies, including especially the law governing judicial
review of administrative action®.

- According to Jain and Jain, "Administrative law deals with the structure, powers and
function of the organs of administration, the limits of their powers, the methods and

! Ishwor Thapa, Administrative Law: Concept, Definition, Nature, Scope and Principle and its Sources, Public
Administration Campus, Tribhuvan University, Nepal, 2020.
2

Idem.
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procedures followed by them in exercising their powers and functions, the method by which
their powers are controlled including the legal remedies available to a person against them
when his rights are infringed by their operation™?.

Administrative law, according to this definition, deals with four aspects:

e It deals with composition and the powers of administrative authorities. e It fixed the limits
of the powers of such authorities. e It prescribes the procedures to be followed by these
authorities in exercising such powers and, e It controls these administrative authorities

through judicial and other means.
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Secondly: Scope and Sources of Administrative Law

This branch of law deals with the constitution and the function of the administrative authorities;
it organizes the relations between the administrative authorities and the citizens. Jurists distinguish
constitutional law as concerned with the political organization of the state from Administrative law,
which analyses the mechanism of the Government machine. While constitutional law teaches us
only how the state is organized as a political entity for the performance of its primary duties of
defense and maintenance of internal order, the study of Administrative law teaches us how the state

actually carries on the government of the state.

I.  Scope of Administrative Law:
Administrative law deals with the structure, functions, and powers of the Administrative organs.

» Establishment, organization and powers of various administrative bodies .
» Delegated legislation - the Rule-making power of the authorities .
» Makes available all the relevant remedies to the persons whose rights are infringed by the

operations of these organs during the course of Administration.



» How the Administrative Organs are to be controlled and viewed by the administrative law.
» Procedural guarantees such as the application of principles of Natural Justice

» Judicial functions of tribunals, and government liability in tort .

» The management of state property.

I1.  Sources of Administrative Law:

In a legal context, a "source" refers to the origin of the material content and the binding
authority of a legal rule. Administrative law is derived from several primary and secondary sources:

1. The Constitution

The Constitution is the supreme law of the land; consequently, all administrative actions must
strictly comply with its provisions. Any law, statute, or executive act that is inconsistent with the
Constitution is void and has no legal force or effect.

Structurally, the Constitution acts as the creator of the state's various administrative bodies. It
establishes public authorities, delineates administrative structures, and prescribes the fundamental
mechanisms and limits of public power granted to various authorities.

2. Acts and Statutes (Statutory Law)

Acts and statutes enacted by the legislature constitute a primary source of administrative law.
Unlike the broad principles outlined in a constitution, statutory law provides elaborate details
regarding the specific powers, functions, jurisdictions, and modes of legislative and judicial control
over administrative bodies.

3. Regulations and Executive Enactments

Regulations are delegated or secondary legislations produced directly by the executive branch to
implement statutory laws or manage public administration. These include:

e Ordinances: Executive decrees that carry the force of law, often promulgated to grant
additional, expedited powers to administrators in order to meet urgent national or public
needs.

o Administrative Circulars (Les Circulaires): Unlike ordinances, circulars do not have the
binding force of statutory law over citizens. Instead, they serve as internal administrative
instructions issued by government ministries or higher authorities to guide lower
administrative bodies on how to interpret and apply the law.

4. Judicial Decisions (Case Law / Jurisprudence)

Judicial decisions and judge-made law are heavily responsible for formulating the core principles
that govern administrative actions, particularly in controlling abuses of power.

In jurisdictions with a specialized administrative court system, such as France (Conseil d'Etat),
judges create law in a manner deeply resembling common law judges. Consequently, case law
(Jurisprudence) serves as the primary and most vital source for the general principles of French
administrative law (Principes généraux du droit).
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Thirdly : The Executive Power in Algeria

Algeria is a people’s democratic republic. The Constitution vests supreme executive power in the

President of the Republic who “exercises supreme magistracy within the limits defined by the

Constitution.”

e The president is the head of State. He is elected by popular vote for a five-year term.
According to the Constitution, he cannot run for president a third time. The Constitution gives a
great deal of power to the President, who is not only the Head of State but also the Supreme
Commander of the Armed Forces, responsible for national defence and foreign policy. So, he
can decides to send units of the People's National Army abroad after approval by a two-thirds
(2/3) majority of each chamber of Parliament.

As the Chief Executive, he has the power to preside over the Council of Ministers, dismiss
the government, and sign presidential decrees. In addition to these powers, the President may
also grant pardons, submit matters for referendum, and ratify treatiesAppoints and dismisses the

Prime Minister.

- Appoints members of the government chosen by the Prime Minister.
- Presides over the Council of Ministers.

- Appoints the governors (walis) and magistrates
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- May dissolve the Parliament.

- May call for early legislative elections.

- May declare war, state of emergency, and general mobilization.

- May initiate revision of the Constitution.

- Decides and conducts foreign policy.

- Can approve the government’s annual budget by ordinance if it is rejected by the

Parliament!

e The prime minister:
- May initiate legislation.
- Signs executive decrees.

- Decides and presents the government’s program.

The Council of Ministers is an Algerian government body established by the Algerian

Constitution to discuss and adopt some of the main acts of executive power. It is chaired by

the President of the Republic and brings together the Prime Minister, all full-service

ministers and, depending on the government, all or some of the lower-ranking ministers.
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General criminal law

|- Definition of Criminal law

Criminal law is that law, which relates the definition and punishment of acts which the State,
intervenes to suppress. It is essentially punitive, and for this reason it is sometimes spoken of as

penal law’.

The sanctions imposed by criminal law have different character from those imposed by the civil
law. The civil sanction aims at the enforcement of the right the compulsory fulfiliment of the duty,
while the criminal or penal sanction seeks to secure future obedience to the rule of law by

punishment for breach already committed, by punishment of wrong.

Criminal law selects certain acts and penalizes them. The legislation of the state must determine
the acts which merit punishment and the punishment for every punishable acts. "There is no crime

nor punishment except in accordance with the law" (V. Nullum crimen nulla poena sine lege).

Criminal law rules are divided into: "substantive rules and procedural rules". Substantive rules

deal with crimes and punishments; that is what we call penal law, procedural rules are those rules
by which the law is enforced in the courts; they organize how the punishment is rendered and how it

is executed. This part of criminal law is called criminal procedure?.

The criminal law is characterized by three fundamental principles which guide its application (1),
so much concerning the elements of the criminal liability of a person (l1), that the determination of
the penalties to which she can be condemned (111).

1. The three fundamental principles of the criminal law

These three principles are: the legality of crimes and penalties (I. 1), the culpability (I. 2) and the

personality of crimes and penalties (I. 3).

The federator idea between these three rules is that an individual can be prosecuted, and

punished, only for acts defined and sanctioned by the statute, and that he made himself.

1 Xavier Pin, Droit pénal général, 10éme éd., Dalloz, 2018, p. 35.
2
Idem.
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1. 1. — The principle of the legality of crimes and penalties

The principle of the legality of crimes and penalties is stated in article 111-3 of the French
Criminal code / article 01 of the Algerian Criminal code® : « No one may be punished for a very
serious or for a serious offence whose elements are not defined by statute, nor for a minor offence
whose elements are not defined by a regulation. No one may be punished by a penalty which is not
provided for by the statute, if the offence is a very serious or a serious offence, or by a regulation, if

the offence is a minor offence ».

In other words, there cannot be a crime or a penalty without a text, which means that there is no
incrimination without a statutory text (nullum crimen sine lege), nor is there any penalty without a

statutory text (nulla poena sine lege). This principle, also referred to as the principle of 'textuality®.
Pursuant to the principle of legality:

I1.1.1 - the criminal law is not retroactive :

The principle of non-retroactivity means that its rules and provisions apply only to the future;
this principle constitutes the general rule in the Penal Code®. Article 02 of the Algerian Criminal
code For example, a statute which repeals a criminal offence or which removes aggravating
circumstances is of retroactive application. The cases before the courts are in practice very

numerous: they relate to any softening of the components of a crime, or its sanction.

These rules relate to « material » criminal statutes (conditions of a criminal offence and its sanctions).

11.1.2- the criminal statute shall be precise, necessary and proportioned. "'substantive legality"

This denotes the constitutional and international constraints imposed upon the legislature when
drafting penal text. whereby incriminations must be clear and precise, so that everyone may know,
at the time of acting, what is prohibited and what is permitted”.

I1.1. 3 - strict interpretation of the criminal statute .

Article 111-4 of the French Criminal code set forth that « criminal legislation is to be construed
strictly » : the judge cannot punish acts which are not prohibited by the statute, and he shall apply it
strictly.

! Artile 01 of Order No. 66-156, relating to the Algerian Penal Code, amended and supplemented.
Z Xavier Pin, Op.Cit, p. 23.

37 L= 2006 ooz (Aol Aol (Clisaall s 8 Aaladl tolaall ¢golill Jalal) ae Ul cCalAl) Gaa ‘_;:.3
* Xavier Pin, Op.Cit, p. 23.
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I1. 2. — The principle of presumption of innocence.

The presumption of innocence dictates that any person accused of a crime, regardless of its
gravity, must be treated as an innocent person until their guilt is proven by a final and unappealable
judicial judgment®. It is a fundamental principle behind the right to a fair trial is that every person

should be presumed innocent unless and until proven guilty.

It is the responsibility of the state to prove that someone is guilty not for the suspected person to
prove their innocence. People should not be coerced into confessing to a crime or to give evidence
against themselves. In general, if someone exercises their right to silence, it should not be used as

evidence of guilt or as a reason to place them in pre-trial detention.

Being convicted of a crime has serious, sometimes devastating, consequences. Therefore, States
must prove guilt to a high standard. If there is ‘reasonable doubt’, an accused person must be given

the benefit of the doubt and cleared because the state’s ‘burden of proof” has not been met.

I1. 3. — The principle of personality of crimes and penalties

The third fundamental principle of the criminal law is the principle of personality of crimes and
penalties: only the author of a crime can be prosecuted and punished for this one?. It is what is
stated by article 121-1 of the French Criminal code: “No one is criminally liable except for his own

conduct”.

Any court must determine the personal participation of a defendant to the crime for which he is
accused ® .A person cannot be condemned for the only reason that the author of the crime cannot be

identified, or because the defendant does not prove that he is not the author of the crime.

Indeed, the criminal liability can sometimes exist because of the acts of other people, in the
exceptional cases when certain legal requirements impose the obligation to act, by a direct action,
on the acts of an auxiliary or an employee. It is thus, in particular, the case in regulated industries or
businesses, where the criminal liability can be imposed to the company manager, who is personally

legally responsible for the conditions and the mode of exploitation of his industry or business®..

594 a6 2004 ¢ yean s plille 03 L cB3o,il) s Adhall ClelaYls dstial) L pill ¢ gy oA deal !
2 Xavier Pin, Op.Cit, p. 28.
® Crim. March 6, 1997: Bull. crim. No 92; Crim. Sept. 7, 2005: Dr. pénal 2005. 175.
* Crim. December 30, 1892: S. 1894. 1. 201.

~ 76 ~



alad) dlial) ¢ gilal
Aliad) ¢ gl iy -]

4 leaadl Al Jamm Al JladY) Adlaey aaaty Glan g3 ¢ el Sl s Slall ol

Slgie Gsiladl o Blal die Cuaal) g cund) 13gly ¢ uluY) & e

Lgpall Cagh L el Gl ey Al el e Sladl Gl Loyt Al Gliggall dapda Cibias
Olaa ) &l Jf Adliall Gughell cas Laiw ¢ AENL (oY) Sl & Gad) M) ) A
o Qlial)l Gyl oo ¢ Jaill AEal) ALl e Al DA e ol salid dbiiel) de )
sl

Gaid Al JLdY) Al ey st o ey lgale Cilayy Anes Vladl JSlall Ol b,
V. Nullum crimen ) "o sl caa g ¥) dasie Wy daya ¥' 05l adde cadlay Jad JSI 45520 5 alaal)
.(nulla poena sine lege

Sl A piasall 2 gl Jslim M AshaY) aelsilly e sl 2edall 1) Sliadl 0l ae)sE ansks
Ol Gula lenga o S 2l el oo Ay selelly ¢ ciliggall 05l asens Lo 13a ¢ Cligaall
Sleba¥) al) Gl e el 138 o LT 2 oy Asial) 2 1S Gpalay ¢ Sladl b

Auslial

dgsuall yealins HES et ¢ (1) Al 8 Gaulad ool A ol Sliad) Gl Sy

() Ly o ) lsiall mass o as ) ¢ (2) padaill dbal

(Htial) O gilall LN Ll r5abksal) 1N
- Slgaally aihall faad Sy ol ¢ Glisially Qlall dae 5 o8 BN oalual) 00

lasay Al JladY) s Jadd ¢ aidlass 358 AaSlae (San 4l oo AN aels@ll o3y Aalladll 5,

vty wina 4y ¢ lgale il o3

il ghadls afhad) Ay fase = .1 I

~ 77 ~



Balelly ¢ ouaipdl) iligiall G (g0 3-111 skl b adle ageaie Slisially el Loyl fae o)

A daa daga sl 5ysladll ARlL A (o pads (o Adlae S5 Yt gl Cligiall (158 e 01
@ Adlan oma ¥V LAS (DA e pealiall aaat g o Al dsial) e Yy ¢ ST Gl sasy
A e ol ¢ Rama ) 133 3kt Aaall CulS 1Y ¢ Ol G lle Gasaie e Lisin add

Aoy :\.A:DAJ‘ culS \.51 ¢
e pal) Tae Slae Gt s Busie o Baa llin 06 o (K0 Y ¢ AT ina
Sl @ oyl Wl ¢ gyihall Gl 5l e 02 32l (Alal) ¢ gilaY dwayae —1 .1 I

Sadl Lo dmgpal Wladl . any fh 0sS Gabid saaidl caghl diy @l ddlia daa

Ngigie sl Aayal) i€l Caess (sh sl gb leal) Lalill (o Lkl 53

Maliiag Uy g bs Abal) o ldl) 06 (f can =2 .1 .01

ial) & gl ol saei -3 .1 I

BIES) Y o'ddy ‘:;1\_\;5\ &)ﬁﬂ]\ e TN ui ‘:Js ‘;m.x)ﬂ\ U'_\La}fud\ u}a\ﬁ %) 4-111 32l Uiy
Gaal) ull) Aahpean Lk o addes ¢ O Wapliag V0 JedY) e aladl) Adle. oalil
(o=l

el A b fae = .2 LI

aiily) s ol e padd IS Bely (bl a4l Al AaSlae 8 Ball o)y Bl tsaball
calaall Bles 5ol pele ASall S dia QISHL Gaagiall GaladY] e waal) 4wy Cufn Jing
e b of g ¢ ASlaall U ojlaia) Jie ¢ agid) (Ggta e ab ol of B candl 1
-t 35 puall

Y ey 4 andall paddll il o G50 cide Le Liadd o @ld) Alghae Agall @le Lo ok
L padd Gole 13 ¢ ale IS8 L pgdil aia 5ol Va1 o danyas QalieV) e Gl la) i
LBl Guall b dacad uns ) il e Ja aadadniad i Db ¢ Gaaall 6 dis

~ 78 ~



Gl Jsall (e i ¢ AL GLall Gians 8 Bredes ¢ Ry e 4l Aaa Sl el of

Al s oy Slall e agiall ddien o amo ¢ "Jstee G ia IS 1Y L dle e Slo axal)

LAl gall alaai (M) "GLEY) ecae” 5 eldgl) A

il gfallg adlad) Luadd fae — . 3. I

V) Alaay slalie (o ¥ rclisially ihall Anads e g sl ol G L) Tl
V) Ll aal QLo V' ¢ i) cilsiall 50 (e 1-121 s0lall e cumi Lo sas Al Sy
."45‘5“ OQ

Crim. 6 ) 4l &gl danyall 8 adde eaall duadill AL aaad of deSas g e can
.(Crim. 7 September 2005: Dr.Penal 2005. 175 «March 1997: Bull. crim. No 92

ol Al G ¥ gl OY ¢ Ranall CSiie B waaT e ga dag cuad padd Bl oK Y

el S

¢ oAl palddl Judl cu Olal) o 8 Ailal Ddgud) sas o (S adlgl b

Ses caongilly LI A e ¢ Cipeaily Gl A gl bl (e (i Lexie AlEey) Al

bl Jlac

e oAbl ddsguall (Rl (S dua ¢ legpiadl Al B ¢ pagadll da oo 13Sag
Crim. 30 December) ) ac s pie il Aisyhay Cigyls o Ligil laads Yypue 05K @3 S50
(201 .1 .1894 (. :1892 «

Criminal law a4 ol | Aggravating sanidl oo ol
&= OFF | circumstances ’ skl
punishment Qlie Components of a crime R all i sSa
State P Strict interpretation . o
gl P G
punitive lie prohibited L

The sanctions . I presumption of . s m

Jelyad) Iyl Ay
wlebad innocence el A8
compulsory fulfillment Gl ol A fair trial Alsle deSlan
penal sanction s Lgie Presumed innocent e
acts Jlasy) | Guilty il

~ 79 ~




Penalizes (V)

accused

ey e
The legislation t’J‘m Pre-trial detention gkkﬁé‘k” Ll
to merit (v) i Retroactive e j&\
Substantive rules Jac gngall el Al The suspected person a adiid) addl
Procedural rules Al aY) acl il Confessing CilsicY)
court 1<~ | Evidence Jala
Execute (V) Ny Convicted Sl
Principles toalia Reasonable doubt Jsina i
Penalties s Burden of proof’ Ay e
(I:Erliemmi(ra]r;}sl i(:; m?y 3l g jaaall (Q‘SJ))»AUS Personality of crimes sihall duads

igljal

The legislation sl Conduct X"
The legality of crimes il Gy Personal participation daaddll A5, Laal
;I’rri\ren ggrsonality of sihall daadd Defendant ade el
Be prosecuted Lilad sy The author of the crime Ryl S5
Serious offence Byl Aarya The criminal liability Alad) A gpesdl
minor offence A asa Acts of an auxiliary @m\&d
Statute el J il The components of a Faal Q\Sj

crime

~ 80 ~




University of Ahmed ZABANA - Relizane
Faculty of law and political sciences
Department of law
2N year licence law students.

The exoneration of criminal liability

WU ERS LR YR (RO Y
The four general justifying facts which are provided by the Criminal code are: the order of the
law (1), the command of the lawful authority (1), the self-defence (111) and the state of necessity
(V).
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I — The order of the law O99EN 4y yuel Lo

Article 39 of the Algerian Criminal code set forth: “A person is not criminally liable who

performs an act prescribed or authorised by legislative or regulatory provisions”.

oo Llia Ysgue patdll O Yo 10 Lo e (gilall Cligiall G5l (e 39 ol o
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To sum up, any person guilty of an offence (the material element and the moral element

are constituted) can try to escape her criminal liability by showing that she complied with a

law by making the act.
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Several rulings were rendered by the Cour de cassation about the use by the police officers of

their guns, which caused the death of offenders. Some of these rulings admitted the justifying fact,

some others did not. Generally, it is rare that the order of the law is admitted by a court.
sliy 8 ot La cagialuy 3oyl Lalus alaiinl gl a0 sae aiil) deSas coja)
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Il — The command of the lawful authority

Another justifying fact, close to the order of the law, is the command of the lawful authority. This
one is stated in article 122-4, 2° of the French Criminal code: “A person is not criminally liable who

performs an action commanded by a lawful authority, unless the action is manifestly unlawful”.

Balal 8 138 )5 a8y Adabedd) el (sl 4n el Lo e i ) (@AY By puall JLYT e
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So, the act ordered by the public lawful authority shall be legal, which is for example not the case
when a mayor orders to an administrative officer to carry out a false town-planning plan. The order

is obviously illegal: the agent is criminally liable, he cannot invoke article 122-4, 2° (Crim.,
February 25, 1998, Dr. pénal 1998.94).
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11— The self-defence (S ) plaAl

The justifying fact more invoked before the courts is the self-defence. A person is not criminally
liable if, confronted with an unjustified attack upon herself or upon another, she performs at that
moment an action compelled by the necessity of self-defence or the defence of another person,

except where the means of defence used are not proportionate to the seriousness of the attack .
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Art. 39 Alg Crim.Code set forth three criteria concerning the The self-defence:
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The three criteria are thus: an unjustified attack, necessity and proportionality of the defence.
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- The attack, for example, is justified when police officers acted in the enforcement of their
duties: the person stopped for questioning cannot in this case invoke the self-defence to hit
the police officers (Crim. Feb. 9, 1972: Bull. crim. N° 54).

- The necessity shall, as for it, be actual, not past or future. The self-defence is authorized
only to reject a present danger, because it is only at this time that it becomes necessary
(Crim. June 27, 1927: S. 1929. 1. 356).
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The most discussed criterion in practice is that of the proportionality of the answer to the attack.
Case law, on this matter, is important concerning the self-defence of the police and the national

gendarmerie.
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bl hally dda il i) e g laall Galaty Lo dage Allsal

Thus, the answer is proportional when the police officer used his gun in direction of the
robbers who escape, wounding one of them slightly, to face the real danger which
threatened his colleague as well as himself (Crim. July 16, 1986: D. 1988. 390). But the
self-defence cannot be accepted for the police officer who shots mortally a driver at the time
when the vehicle fled. There is in this case disproportion between the attack and the answer
(Crim. July 26, 2000: Gaz. Pal. 2001. 1. 77).

IV — The state of necessity 5 g all s

The fourth justifying fact admitted by the law is the state of necessity.
Bygpall Al ga G oyar A ) yaall (S @\JS\ Uaall

It is provided by article 39 of the Alg Criminal code/ article 122-7 of the French
Criminal code: “ A person is not criminally liable if confronted with a present or imminent

danger to herself, another person or property, she performs an act necessary to ensure the
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safety of the person or property, except when the means used are disproportionate to the

seriousness of the threat ”.

L e ol Jball Gl e 7-122 30ldl/ gl Stall opld) e 39 salall Lat
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The state of necessity is the situation in which a person, in order to safeguard a superior interest,

achieve an act prohibited by the criminal law. This superior interest is appreciated in an objective

way: it must be perceived like such by all.

LAl sl ol Jens clle Aaliadd Ulaca ¢ adidll L ashy )l QD) & 5y ) Allay
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Currently, difficulties of housing are often invoked as a state of necessity, in order to justify a
violation of the right of property of others. They are sometimes allowed by the courts as a state of

necessity, sometimes not.

To sum up, the state of necessity brings the judge to choose between two interests in conflict: the

criminal law which is violated, and an interest which is, or not, superior to this criminal law.

S OAY) Ga gl il )5 e Alal Sl Gligraas gl S L )5S ccabl) cagll
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*Seventh Axe*

Public International Law

"Public International Law is the body of legal rules, norms, and standards that apply between
sovereign states and other entities that are legally recognized as international actors (such as
international organizations). It governs the conduct of states and provides the legal framework for

international cooperation."
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The Concept of Public International Law

Public international law is traditionally described as a system of rules and principles that govern
the relations between states and other subjects of international law such as the United Nations or the
European Union. It is primarily created through states and covers almost all areas of inter-state
activities such as trade, diplomacy, postal services, transboundary emissions, the use of outer space
and, of course, war. Public international law governs issues relating to the global environment,
control and jurisdiction over territory, human rights and international crime®.
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I- The definition of PIL

Public International Law is the set of legal rules, norms, and standards that govern the
relationships between sovereign states and other international entities, such as international

organizations.
aladl gl ¢ Al iy o 1Y f
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I1- The Sources of Public International Law:

International law provides a normative framework for the conduct of interstate relations. In this
sense, international society is no exception to the maxim ubi societas, ibi jus: where there is social
structure, there is law. The sources of international law define the rules of the system: if a candidate

rule is attested by one or more of the recognized ‘sources’ of international law, then it may be

! Malcolm N Shaw QC, International Law, Cambridge University Press, , 8th edn, 2017, p.p 4-10.



accepted as part of international law. Simultaneously, the diffuse character of the sources highlights

the decentralization of international law-making®.

The formally recognized sources of international law are reflected in Article 38 of the Statute of the
International Court of Justice [1]. These sources which proposes a typology of the norms of public
international law: "The Court, whose function is to decide in accordance with international law such
disputes as are submitted to it, shall apply: a) International conventions (...); b) International
custom (...); ¢) The general principles of law (...); d) (...), judicial decisions and the teachings of

publicists (doctrine) (...), as subsidiary means for the determination of rules of law.

alall Agall O giEN jalas s Ll
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11.1- The International Conventions (dlgall culaalaall)

International conventions represent the privileged instrument of international relations. They
constitute the oldest method for creating legal obligations between States. The task of codifying
the law of treaties, which began in the early 1950s, culminated in the adoption on May 22, 1969, of
the Vienna Convention on the Law of Treaties” concluded between States.

According to the Convention, the term "Treaty' means an international agreement concluded in
writing between States and governed by international law, whether embodied in a single

instrument or in two or more related instruments and whatever its particular designation.®

Indeed, a treaty may have various designations, such as treaty, convention, agreement, final
act, protocol, charter, or pact; all of which are equivalent. While this definition remains somewhat
broad, it must be emphasized that a treaty must necessarily take a written form and must absolutely

produce legal effects.

! James Crawford, Brownlie's Principles of Public International Law , Oxford University Press, 9th ed, 2019, p. 18.
2 \/ienna Convention on the Law of Treaties, adopted 23 May 1969, entered into force 27 January 1980.
% Art 02, Vienna Convention on the Law of Treaties.
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11.1.1- The Conclusion of Treaties

The conclusion of a treaty takes place through a series of successive stages, including

negotiation, adoption, and the expression by the State of its consent to be bound.

(Conclusion of Treaties)clalaall al)1.1.2-
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11.1.1.1-: The Drafting of the Conventional Text Baklaal) pai ddlua

A) Negotiation This phase aims to define the obligations of each party. It is carried out by State
representatives who are duly mandated—known as plenipotentiaries. Due to the expansion of the
international community, the negotiation of multilateral treaties today mostly takes place at the
initiative of, and within, international conferences held under the auspices of international
organizations, primarily the UN or specialized agencies. When the negotiating parties reach an

agreement, the text is adopted.

~ 88 ~



(Negotiation) il glial) (i

sl shiee Waehal (Joug cGabhY) e Ciyla S @bl paad ) Aspall oda Caag
Bl @ cpagialll o gy ol (AL @ladlar Oslsadl) Ul (gasidl
sasie laaleall Glis cliagladll ld ¢ Jsall adinal dad) ¢ LY |yl g(Plenipotentiaries).
Glabiiall dgley caas ded Al Ll ool @yl —dalas— e Byl QA L asall an CabLY)
dasi ladics .l Aol Laainidl cVIKH J sasiad)l aaY) dadiie lgiedke s cAalall
coalll alaie) 2 3l ) A slaall CallaY|
B) Adoption Adoption is manifested by the definitive establishment of the text'. For multilateral
treaties, this can be done by a vote of the conference, and in all cases, by its authentication through
signature. The signature of the treaty by States can be either definitive (in the case of agreements in

simplified form) or ad referendum, in which case it must await confirmation by the competent

state authorities.

(Adoption)aill slie) (w
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11.1.1.2- The Expression by the State of its Consent to be Bound

The Vienna Convention distinguishes between agreements in solemn form, for which the
State’s expression of its will to be bound must be manifested by ratification, and agreements in
simplified form, for which the signature is considered to serve as both authentication and the
definitive expression of the will to be bound. Regardless of the procedure followed, there is no
difference in nature between these two categories of agreements. Today, for practical reasons,

simplified agreements represent more than 60% of concluded treaties.

11 Anthony Aust, Modern Treaty Law and Practice, Cambridge University Press, 3rd ed, 2013, p.79
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A) Ratification This is the act by which the state authority constitutionally competent to conclude
treaties confirms the State's will to be bound by the treaty and undertakes to execute it*. Ratification
remains, however, a discretionary act that the State is not obliged to perform. For instance, the
United States signed the Kyoto Protocol on greenhouse gas emissions in 1998 but subsequently
refused to ratify it. The deposit of instruments of ratification with the depositary of the treaty (or
the exchange of instruments in the case of bilateral treaties) is a condition for the entry into force

of the treaty.
(Ratification) guaail) (i
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B) Accession This procedure allows a State that has not signed the text of a treaty to express its

commitment in a single step, after a certain period has elapsed since the adoption of the text or even

after its entry into force. It therefore has the same legal scope as a signature followed by ratification.

4002 2010 Ayl gl s cdpally o) eIz calall Joall Gl ¢l deland Qs e
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C) Reservations

1) Definition A State may consider, during the treaty conclusion process, that certain provisions of
the text do not suit it, even though it approves most of the agreement's content. It may then either
choose not to become a party to the treaty as a whole or make a unilateral declaration with a view
to excluding those specific provisions from its commitment. The Vienna Convention defines a
reservation as: "a unilateral statement, however phrased or named, made by a State when signing,

ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify

the legal effect of certain provisions of the treaty in their application to that State."*
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2) Effects of Reservations

o Itallows the scope of a multilateral treaty to be extended to reluctant States.
e However, it also risks undermining the integrity of the text. Accordingly, Article 19 of the

Vienna Convention provides that contracting parties may prohibit or limit reservations.

! Art 2 (1)(d),Vienna Convention on the Law of Treaties.
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11.2 - International Custom (sl < all)
11.2.1- The Constituent Elements of Custom

For a custom to be legally established, it must combine two elements: one material and the other

psychological.
11.2.1.1- The Material Element

This element is manifested by the existence of a general practice, meaning the repetition over
time of acts, facts, declarations, or conducts—whether positive or negative—emanating from

subjects of international law.

A) The "Precedents' To establish a custom, precedents must constitute a practice that is both
constant and uniform. They must be repeated over time; however, both the duration and the
frequency of this repetition are important. The adoption of several resolutions on the same issue
within a limited timeframe can thus constitute a precedent capable of giving rise to a customary
process (ICJ - Advisory Opinion on the Legal Consequences for States of the Continued Presence of
South Africa in Namibia, 1971).

B) Repetition of Precedents in Space To become a universal custom, a rule must be recognized

by a representative majority of States (ICJ - North Sea Continental Shelf cases, 1969).
11.2.1.2- The Psychological Element

To recognize a custom in law, it is not enough to prove the existence of a constant and uniform
practice. One must also provide evidence that, in acting as they did, the subjects of international law
had the **conviction that this practice is rendered obligatory by the existence of a rule of law"
(ICJ - North Sea Continental Shelf cases, 1969; PCIJ - Lotus case, 1927). This conviction is

expressed by the Latin formula: Opinio juris sive necessitatis.
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I11- The General Principles of Law

The international judge may find himself in a situation where, having been seized by States to
settle their dispute, he would have to declare himself incapable of judging on the grounds that there

is no rule of international law applicable to the specific case (a situation of ‘non liquet").

To prevent this from occurring, the drafters of the Court's Statute provided that the judges could

have recourse to the ‘general principles of law recognized by civilized nations.” The judge must
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seek these principles within the rules common to the domestic laws of the world's principal legal

systems™.
IV- Subsidiary Means and Equity (&) g dxkaliay) Jilu gl

While they do not constitute sources of international law in themselves, jurisprudence, legal

doctrine, and equity influence its formation.
IV.1- Jurisprudence (Judicial Decisions)

International jurisprudence encompasses all jurisdictional decisions (PClJ, ICJ, etc.) or
arbitral awards. Considered in isolation, a judgment or an opinion of an international court

constitutes a precedent or a means of determining the law, rather than jurisprudence itself.
IV.2- Doctrine (Legal Scholarship)

By 'doctrine," we mean the positions held by authors, learned societies, or bodies called upon to
formulate legal opinions without binding the subjects of law (States, International Organizations) to

which they belong.
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' James Crawford, Op.Cit,, p. 34.
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