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Lecture 01

Introduction

This pedagogical booklet, consisting of lectures in English, is intended for
law students in general and master's students in particular. It covers almost all
branches of private law and, as an introduction, addresses the basics of legal
studies, including definitions and characteristics of legal rules, as well as
classifications and sources of law. In addition, this booklet provides a
detailed treatment of a number of terms translated from English to Arabic,
covering most branches of private law, such as civil law, commercial law,
family law, labor law, etc...

Given the importance of the English language today, as well as the Ministry's
commitment to its widespread use in university institutions across various
disciplines, we have decided to prepare this pedagogical booklet to cover the
key topics related to private law in English. We hope that this reference will
serve as a valuable guide for anyone interested in enriching their knowledge
and expanding their legal vocabulary in the field of law.

These lectures are therefore directed at second-year Master's students in the
Private Law specialization at the Faculty of Law, Ahmed Zabana University
— Relizane. The booklet contains several sections through which we will
explore the most important definitions in this specialization, as well as
translate key terms used in various branches of private law.
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The first axis: An introduction to the study of Law
Ol Al At dadia 1 Y1 gaal)

| / Definition of Law:

The term "Law" means a set of general and abstract rules that govern the
behavior of individuals in society and which persons must adhere to, even by
force, if necessary.
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Il / The characteristics of legal rules this definition indicates the
essential of the characteristics of legal rules:

1- Social Behavior Rule:

These are behavioral rules that arise to regulate the conduct of individuals
within society to resolve any disputes or conflicts that may arise between
them. It should be noted that it is inconceivable to have law without society,
as some scholars view the law as a means of educating society.

2-General and Abstract Rule:

Abstraction means that the legal rule does not relate to or address a
specific person by name, nor does it refer to a particular event. Instead, it
pertains to the necessary conditions that must be met in the event it applies,
and the qualities required in the person to whom it is addressed.
As for the generality of the legal rule, it means that the rule applies to all
individuals who meet the required characteristics or conditions. The legal
rule is abstract at the time of its creation and general when applied.

3-  Binding Rule Associated with a Sanction:

For the legal rule to serve as a tool for regulating individuals within
society, it must be binding and accompanied by a sanction. Obligation and
sanction are interconnected, as punishment is what enforces the authority of
the law. Obligation without punishment becomes ineffective.
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Legal sanctions are varied, and the most important of them are:

A- Criminal Sanction:

This involves a material penalty imposed on the person (such as execution)
or their freedom (such as imprisonment, detention, or temporary hard labor)
or their financial obligations (such as fines, confiscation, or seizure), or
personal measures like prohibition from practicing a particular profession or
activity, and material measures like the confiscation of assets or the closure
of establishments.

B- Civil Sanction:

The civil sanction involves the annulment of actions that violate
mandatory rules or contracts, as well as compensation for material, physical,
or moral damages.

C- Administrative Sanction:

This is a sanction granted to the state over its employees, represented by
the imposition of disciplinary measures on employees who violate legal rules
related to their professional duties, such as absenteeism from work, negligence
in performance, or engaging in activities that are inconsistent with the duties
of the position. This sanction can take various forms, such as reprimands,
warnings, deprivation of part of the salary, promotion, or bonus, or delays in
them, or even deprivation of rewards.
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I11 /The types of legal rules:

1- Imperative Rules:

These are legal rules that command the performance of a certain action or
prohibit it. They are mandatory, meaning they must be followed, and the
parties cannot agree to anything contrary to them. These rules represent
restrictions on individual freedoms, and such restrictions are essential to
maintaining public order within society. Therefore, they are connected to the
public interest of the community.

2- Supplementary Rules:

These are legal rules that individuals may agree to contradict, as they are
related to the private interests of individuals. Supplementary rules allow
individuals the freedom to express their private interests in a manner that
differs from what the supplementary rules dictate, provided that this does not
contravene public order and public morals.
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Lecture 02

IV /The sources of Law

Firstly, it is important to highlight that the Algerian legislator, through
Article 01 of the Civil Code, declares that "The law applies to all matters
addressed by its provisions, whether in wording or substance. In the absence
of a legislative text, the judge shall decide based on the principles of Islamic
Sharia. If that is not available, then according to custom. If no custom exists,
the decision will be based on the principles of natural law and the rules of
justice."

Accordingly, the law divides into official (formal) sources and supplementary
sources of Law as follow:

1- Official sources of Law:
A/ Legislation:

Legislation is considered the primary official source of law in Algerian
law.

It refers to the written law issued by the competent authority in the state, or
it is the set of legal rules established by the legislative or executive authority
in the state. This is the general meaning of legislation. The specific meaning
of legislation, however, refers to the set of legal rules established by the
legislative authority within the limits of its constitutional competence.

The judge must resort to it first whenever a dispute is presented to him. If he
finds a text that addresses the issue at hand, he cannot turn to other sources,
even if the text is ambiguous. In this case, the judge must search for the
intended meaning of the legislative text.

- International Treaty:

Treaty is an agreement between States about several of international law
subjects. The written agreement reflects the consistent expression of their
will to produce legal effects governed by international law Once the treaty is
ratified by the parliament or the president, it has a binding force.



- Constitution (basic law):

The body of legal rules that define the state’s system of government and
regulate the relationship between legislative, judicial, and executive
authorities, also it organize a political act and a fundamental law that governs
a political life. The Constitution protects the citizens' rights and freedoms
against potential abuses of power in the State.

- Statutes (legislation act):

The body of legal rules established by the competent authority in the State
within the limits of its jurisdiction and is divided into organic law (which
specify and implement the articles of the constitution), and ordinary law
(regulate all legal matters).

B/ Precaution sources of Law

Additionally to official sources, the legal rule derives its existence from
other sources as a precaution sources.

- Religions source (Islamique Sharia):

If the judge does not found a legislative text to applicable to the case, he
will resort to Islamic Sharia, which is the provisions that God has legislated,
whether in the Qur’an or the Sunnah of His Messenger, related to his speech
or actions.

- Custom:

It is the habit of people to follow a certain behavior in a specific issue,
where the feeling settles among the group that it is an obligatory behavior
related to the imposition of penalty if there any violation. In addition,
costume defined as a rule formed over successive periods of time that related
to behaviors adopted by the community.

- Principles of natural law and justice rules:

There is a law higher than the positive laws that considered its basis,
which are the general principles of law, and justice. It consists of fixed and
eternal rules that are suitable for every time and place.
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V /The classification of Law

Legal rules are classified into public law and private law, these is the
common classification employed and the most usual used in all over the
world and Algeria. This classification depends on the existence or non-
existence of the state as a party in the legal relationships that govern by these
rules.

Public Law :

Public Law regulate relationship between the individuals of the state and
the state itself (when the state acts as a representative of community).

Private Law:

While private law regulate the relationships among the individuals of the
state themselves or between the individuals and state (when the state acts as
an ordinary individual in contractual manner).

* Branches of Public Law :
- Constitutional Law
- Administrative Law
- Financial Law
- Penal Law
- The administrative procedures Law

- Public international Law
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* Branches of Private Law :
- Civil Law
- Commercial Law
- Family Law
- Maritime Law
- Real estate Law
- Civil and administrative procedures Law
- Private international Law

- Insurance Law
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Lecture 03

The second axis : The most important branches of private
Law

The Private Law is a branch of Law that governs the relationship between
private individuals, whether they are physical or legal persons, it is a part of
the civil legal system that deals with relationships between individuals, such
as contract Law, Law of responsibility, and the Law of obligations, Private
Law is often opposed to public Law, which concerns the relationships
between individuals and the government, or between government agencies
themselves.

I / Civil Law

The General Theory of Obligations is one of the most pivotal subjects in
civil law, serving as its backbone and that of all branches of law—public and
private alike. It constitutes the foundational framework to which recourse
must be made in the absence of specific legal provisions.

This theory encompasses the general rules governing diverse legal
relationships in social life, reflecting societal evolution and changes in social,
economic, and political conditions, as well as philosophical trends. Its
significance further lies in its universal principles: rather than addressing
rules for specific obligations, it articulates overarching legal doctrines
applicable to all obligations.

Characterized by its abstract and theoretical nature, the theory has become
fertile ground for legal logic. As one jurist noted, "the theory of obligations
has achieved a level of generality and abstraction unmatched by any other
branch of law,"” making it the cornerstone of legal scholarship and a primary
domain for logical reasoning and jurisprudential craftsmanship.

1- Concept of Obligation:
A/ Definition of Obligation

An obligation is defined as a personal relationship between two parties,
namely a creditor and a debtor, whereby the debtor is obliged to perform a
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specific act or refrain from performing a certain act for the benefit of the
creditor.

Jurisprudence has agreed that it is a legal relationship between two persons,
one being the creditor and the other the debtor. As a result, the debtor is
required to transfer a property right, perform an act, or refrain from
performing an act. Therefore, an obligation is a relationship that involves two
parties: one being the creditor (referred to as the positive party) and the other
being the debtor (referred to as the negative party). An obligation does not
necessarily require the presence of both a creditor and a debtor and can be
established by a unilateral act (such as a public promise of a reward).

The legal obligation is distinguished from a natural obligation by its
characteristic of enforcement. Accordingly, an obligation can be:

- Positive: Where the debtor performs a specific act or provides a certain thing
for the benefit of the creditor.

- Negative: In which the debtor refrains from performing a specific act that he
had the right to do before the obligation arose.

B/ Characteristics of Obligation:

An obligation is distinguished by several characteristics, the most
important of which are:

- Obligation as a Legal Duty:

This means that the law ensures its enforcement and provides the creditor
with sufficient mechanisms to compel the debtor to fulfill their obligation,
either through specific performance or by compensation. The obligation is
associated with two links: the link of debt, represented by the source that
created the right for the creditor, and the link of responsibility, which allows
the creditor to compel the debtor to perform. However, if the link of debt
exists without the link of responsibility, the obligation shifts from a legal
obligation to a natural one, and the creditor loses the legal protection that
ensures the fulfillment of their right by the debtor. Furthermore, legal
obligations differ from moral obligations, as the latter do not result in any
tangible material penalty, whether related to the debtor's financial liability or
their physical body. The punishment in the case of moral obligations is
purely moral, such as a sense of guilt or societal disapproval.

- Obligation as a Personal Duty:

This means that the existence of a specific debtor is required at the time
the obligation arises. In contrast, the creditor’s existence is only required at
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the time of performing the obligation and not at the time of its inception. It is
sufficient for the creditor to be identifiable. The parties to the obligation can
be changed, and it can be transferred through assignment of the right
(changing the creditor) or assignment of the debt (changing the debtor).

-Obligation as a Financial Duty:

This means that the subject matter of the obligation can be financially
evaluated. As a result of this characteristic, the principles of the theory of
obligations apply only to legal duties that can be valued in monetary terms.
Therefore, the obligation forms part of the negative elements of the debtor’s
financial estate, while it is included in the positive elements of the creditor’s
financial estate.

2- Sources of Obligation:

The Algerian legislator has outlined the sources of obligation in the first
chapter of the second book of the Civil Code. The first section of the law
treats the law itself as a direct source of obligation. The second section deals
with the provisions of contracts, and the second amended section, introduced
by the 2005 amendment to the Civil Code, addresses unilateral wills. The
third section discusses actions that are subject to compensation. The fourth
section is dedicated to quasi-contracts, also known as beneficial acts, which
are represented by unjust enrichment and its two forms: undue payment and
the act of managing another’s affairs without mandate.

The Algerian legislator made a commendable decision by including unilateral
wills as a source of obligation, as the French legislator only added this source
in the most recent amendment to the French Civil Code (Law No. 16-131)
dated February 10, 2016. However, a criticism of the Algerian legislator is
that it still uses the term "quasi-contracts,” while the French Civil Code,
which is the source of this terminology, abandoned this term in 2016. This is
because a contract is the agreement of two wills to create a legal effect, but
there is no such concurrence of wills in unjust enrichment and its two forms:
undue payment and managing another’s affairs without mandate.

Thus, the five sources of obligation can be classified into two categories:
voluntary sources of obligation, which include contracts and unilateral wills,
and non-voluntary sources, which include unlawful acts, unjust enrichment
(undue payment and managing another’s affairs without mandate), and the
law.

It should be noted that modern civil jurisprudence refers to the first category
as "legal acts™ and to the second category as "legal facts."
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A/ Voluntary Sources (Legal Act):

A legal act is the intention of a person to create a legal effect. If it is done
with two wills, it results in a contract; if it is done with a single will, it results
in a unilateral act.

-Contract:

The contract is considered one of the most important sources of
obligation, as the Algerian legislator has provided regulations for it in
Avrticles 54 to 123 of the Algerian Civil Code. The Algerian legislator defined
the contract in Article 54 of the Civil Code as: "A contract is an agreement by
which a person or several other persons commit to giving, doing, or
refraining from doing something." This provision is a literal translation of
Article 1101 of the French Civil Code. Based on this article, some French
jurisprudence has distinguished between a contract and an agreement,
considering the latter broader than the former, with the contract being a
specific type of agreement that creates an obligation. However, this
distinction has been criticized by many legal scholars because it does not
result in any legal consequences. Therefore, it is more appropriate to abandon
this distinction and consider "contract" and "agreement" as synonymous
terms. Thus, a contract can be defined as the agreement of two or more wills
to create, transfer, modify, or terminate an obligation.

From this, we can conclude that for a contract to exist, two elements must be
present:

* There must be two or more wills.

* The purpose of the contract must be to create, modify, or terminate an
obligation.

It should also be noted that the scope of a contract is limited to the financial
transactions governed by private law, and it excludes agreements governed
by public law, such as international treaties, agreements for public office
positions (which fall under administrative law), agreements for electing
candidates for parliamentary positions (which are governed by constitutional
law), and marriage (which falls under family law and creates family rights,
not financial rights).
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-Unilateral Will:

Unlike contracts, a unilateral will involves the intention of only one
person. It is a legal act performed by one party and is capable of creating
various legal effects. The Algerian legislator initially recognized the
unilateral will as an exceptional source of obligation under the 1975 Civil
Code. However, with the amendment of the Civil Code by Law No. 10-05,
dated June 26, 2005, the legislator considered unilateral acts as a general
source of obligation, similar to contracts, and included a new Section 2 bis.
Article 123 bis of the amended Civil Code stipulates: "A legal act may be
performed by the unilateral will of the person acting, provided it does not
bind others. The provisions applicable to contracts shall apply to unilateral
acts, except for the rules of acceptance."

A legal act by unilateral will means that the intention of one party can create
various legal effects, similar to a contract. A unilateral act may create a real
right, such as a will (as stipulated in Articles 184 and following of the
Algerian Family Law), or it may extinguish certain real rights, such as
renouncing a right of servitude, usufruct, or mortgage. It may also extinguish
a personal right, such as a waiver that leads to the extinction of a debt (as
provided in Article 305 of the Civil Code).

Additionally, a unilateral act may be used to remove a defect in a contract, as
in the case of ratification, which removes the threat of annulment and
stabilizes the contract (as stated in Articles 100 and following of the Civil
Code). It can also be an acknowledgment in a commitment made for another
person (as per Article 114 of the Civil Code) or in the sale of property (as per
Acrticle 398 of the Civil Code). An acknowledgment by the principal of an act
done by the agent beyond their authority (as per Article 77 of the Civil Code)
or a promise of a reward made to the public, which is the most important
form of unilateral commitment recognized by the Algerian Civil Code.

B/ Non-Voluntary Sources (Legal Fact):

These sources primarily include tort liability, quasi-contracts, and the law
itself.

-Action Entitled to Compensation (Tort Liability):
First and foremost, it is important to note that civil liability refers to the
obligation of the debtor to compensate for the damage resulting from their

failure to fulfill an obligation. This liability can be contractual if the source of
the breached obligation is a contract, or it can be tortious if the source of the
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obligation is the law, which implies the duty not to harm others. The Algerian
legislator has regulated the provisions of tort liability in Articles 124 to 140
bis of the Civil Code.

The Algerian legislator has established the general rule of tort liability in
Article 124 of the Civil Code, which states: "Any act, regardless of its nature,
committed by a person that causes harm to others, obliges the person who
caused the harm to compensate." From this provision, it is clear that liability
for personal actions arises from acts committed by the liable party
themselves. Like contractual liability, tort liability has three elements: fault,
harm, and a causal relationship between the two. It is evident that the basis of
this liability is fault, which must be proven by the harmed party. If fault is
established and results in harm to another person, the person who caused the
harm must compensate for it. The judge has the right to assess the existence
of fault and its absence, but their decision is subject to review by the
Supreme Court for its legal qualification.

-Beneficial Action (Quasi-Contracts):

The Algerian legislator defined quasi-contracts in Article 141 of the Civil
Code, which states: "Anyone who, in good faith, benefits from the work of
another or from something that benefits them without justification, is
obligated to compensate the person who has been enriched at their expense to
the extent of the benefit gained." Additionally, Article 142 of the Civil Code
stipulates: "The claim for compensation for unjust enrichment is extinguished
after ten (10) years from the day the party suffering the loss becomes aware
of their right to compensation, and in all cases, the claim is extinguished after
fifteen (15) years from the day this right arises."

Among the non-voluntary sources of obligation recognized by modern
legislations is unjust enrichment, also known as unlawful gain or a beneficial
act. Just as harmful actions require compensation if they cause harm to
others, unjust enrichment also requires compensation, with two main
applications: act of managing another's affairs without mandate and undue
payment.

Unjust enrichment refers to anyone who gains or benefits from the work or
property of another, even in good faith and without legal justification, and
they must return what they have benefited from to the extent of the loss
incurred by the other party. Some scholars have attempted to link the
principle of unjust enrichment to tort law, arguing that anyone who enriches
themselves at another's expense without justification is committing an error,
which makes them liable under tort law. Regardless, unjust enrichment is an
independent principle and a source of obligation in itself, based on the
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principles of justice, and it includes undue payment and managing another’s
affairs without mandate, which is supported by most modern legislations.

The Algerian legislator has adopted the views of modern legal scholarship
concerning the sources of obligation. He included voluntary sources such as
contracts and unilateral acts, as well as non-voluntary sources such as
tortious acts, the law as a direct source of obligation, and quasi-contracts.
However, the Algerian Civil Code does not explicitly distinguish between
these categories in its chapters. It includes quasi-contracts in various sections
of the Civil Code, namely:

-Unjust enrichment (as per Articles 141 and 142 of the Civil Code),

-Undue payment (as per Articles 143 to 149 of the Civil Code),

-Managing another’s affairs without mandate (as per Articles 156 to 159 of
the Civil Code), without clearly distinguishing between the general rule of
unjust enrichment and its applications.

-Law:

Article 53 of the Algerian Civil Code recognizes the law as a source of
obligation by stating: "The provisions that directly govern obligations arising
from the law shall apply to such obligations only."

Therefore, the law is an indirect source for all obligations, as all sources of
obligation derive their power and existence from the law. Obligations arising
from contracts, unilateral wills, tortious acts, or unjust enrichment are all
rooted in the law, because it is the law that enables these sources to exist,
whether they are legal acts or legal facts. The law comes as an indirect source
because it is the origin of these obligations, making them arise from the
respective sources. However, the Algerian legislator found that, in some
specific cases, there are obligations that cannot be attributed to any of these
sources, leading to the inclusion of specific provisions that consider the law
as the direct and sole source of these obligations.
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Lecture 05

11 / Commercial Law:

Commercial law has undergone many developments throughout history,
which serve to regulate commercial relationships. These developments took
place through different stages, with the emergence of commercial law being
closely tied to the emergence of trade. History holds particular significance in
the formation of some commercial law principles. Commercial law, therefore,
Is a relatively recent branch of law, as it has only gained its independence in
recent times. This is because civil law, as the general body of law, was applied
to all individuals without distinction, regardless of their status or the legal
actions they undertook. While the foundation of commercial law began with
scattered systems aimed at facilitating credit among traders and simplifying
legal procedures for faster implementation in line with the nature of trade, its
codification into written legal texts only occurred during the reign of
Napoleon, when, on September 15, 1807, a law containing 648 articles was
issued. This law was divided into four sections: the first on commerce, the
second on maritime law, the third on bankruptcy, and the fourth on the
commercial judicial system.

1- The Concept of Commercial Law:

Scholars have differed in providing a comprehensive and precise
definition of the term "commercial law," due to the varying directions and
theories advocated by each scholar.

A / Definition of Commercial Law:

Commercial law is a branch of private law that regulates the legal rules
governing commercial transactions and the activities of traders in the
conduct of their business. It is worth noting that the term "commerce" has
its roots in Latin, derived from the word "commercium,” which referred to
legal relationships involving money. Some legal scholars have defined
commercial law as that part of private law which governs the activities of
industrialists who produce and transform specific goods, as well as traders
who distribute and transport those goods, thus engaging in wealth
circulation. From this definition, it can be inferred that commercial law is
the law of traders and commercial transactions, encompassing the legal
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relationships that arise between traders on one hand, and between traders
and their clients on the other hand. Other scholars define commercial law
as the law that governs the world of business, while modern legal scholars
define it as the law that regulates profit-making activities.

B / Characteristics of Commercial Law:

The most important characteristics that distinguish commercial law
can be summarized as follows:

-  Profit-Oriented:

Commercial law primarily aims to achieve profit, which requires the
provision of legal mechanisms that facilitate swift transactions.

- Speed and Flexibility in Transactions:

This is one of the most important features of commercial law, enabling
traders to engage in numerous transactions such as buying, selling,
repayment, lending, leasing, and renting. These transactions can only be
completed if commercial contracts and operations are freed from formal
procedures. The development of information and communication
technologies, such as computerization and the internet, has facilitated the
execution of commercial transactions, regardless of their nature or location.

- Trust and Credit:

Commercial law does not only rely on the principle of speed but also
on the principle of credit. The commercial world is built on trust, where a
wholesaler can purchase large quantities of goods simply by phone or fax
from a manufacturer, whether an individual or a company, and have them
delivered without immediate payment to the producer or seller.
Commercial law has established systems and mechanisms that facilitate
and support credit. For example, a trader can obtain credit by granting a
deferment for debt repayment through the issuance of a promissory note in
favor of the creditor, as well as invoices, bills of lading, and warehouse
receipts—documents that are transferable through endorsement or
negotiation.
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- Public Registration of Commercial Activity and Traders:

A key characteristic of commercial law is the requirement for the
registration of commercial activity and traders, particularly through the
commercial register, enabling third parties to identify the trader, the nature
of their business, their legal form, residence, and other information that
must be disclosed to the competent administrative authorities, as stipulated
in Article 19 of the Algerian Commercial Code. Another feature of the
commercial world is the primacy of external will over internal will,
considering that good faith is presumed, and time is too valuable for
lengthy investigations to uncover the truth, as this would contradict the
speed on which trade—and by extension, commercial law—depends.

2- Sources of Commercial Law:

The term "source" generally refers to the origin or foundation of
something, and commercial law has several sources or foundations. These
include the material or objective source, the historical source, the official
source, and the interpretative source. The material or objective source of
law refers to the social circumstances from which the law emerged, while
the historical source represents the historical conditions under which the
law developed. The official source of law is the source from which a legal
rule derives its binding force, in contrast to the interpretative source, which
Is not mandatory for the judge but serves as a point of reference.

In general, commercial law, like other branches of law, has several
sources, including official sources and interpretative sources. The official
sources include statutory laws, customs, Islamic Sharia, and natural law
principles, while the interpretative sources include jurisprudence (legal
scholarship) and judicial decisions, which serve as guidance for judges in
cases where legislation is lacking.

A / Official Sources:

The official sources are primarily found in legislative texts, starting with
the commercial law itself, followed by customary law, Islamic Sharia, and
finally, the rules of natural law and principles of justice.

- Legislation:
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Legislation is the primary official source of commercial law in Algeria,
as stipulated in Article 1 bis of the Algerian Commercial Code. It refers to
a set of legal rules issued by the competent authorities in the state. Judges
refer to this source when seeking the legal rule that governs the dispute
before them. The law enacted by Ordinance No. 75-59 of September 26,
1975, is the main source of Algerian commercial law. This law addresses
many commercial issues, including trade in general, commercial
establishments, bankruptcy and judicial settlement, commercial securities,
and commercial companies.

In addition, the Civil Code, alongside the Commercial Code, is an
Important source of commercial law as it represents the general body of
private law, which is referred to in the absence of specific provisions in
commercial law, such as the foundations of commercial companies.

- Custom:

Customs originated in the commercial environment and played an
important role in shaping and developing commercial law. Traders
followed many practices in their transactions, which were considered
customary and became obligatory to the extent that they were viewed as
binding. Thus, commercial law is fundamentally of a customary nature. In
many legal systems, custom ranks third, immediately after legislation,
surpassing Islamic Sharia. This view is reflected in the Algerian legislator's
stance, as per Article 1 bis of the Commercial Code, which designates
custom as the second source of commercial law, contrary to Article 1 of the
Civil Code.

According to the principle that special provisions override general ones, the
application of custom takes precedence over Islamic Sharia in commercial
transactions. Examples of customs in commercial matters include providing
payment instead of contract rescission in case of seller delay, or accepting
goods of a lesser quality than agreed upon.

- Islamic Sharia:

Islamic Sharia is the third official source of commercial law in Algeria.
It consists of rules and principles derived from the Qur’an, the Sunnah
(Prophetic traditions), giyas (analogy), and ijma (consensus). Judges can
refer to Sharia law when they do not find a suitable solution in legislation
or custom.
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- Natural Law and Principles of Justice:

Natural law and principles of justice represent rules that judges may
apply in cases where no solution is found in legislation, custom, or Islamic
Sharia. These principles serve as a model for measuring how well positive
law aligns with achieving justice among individuals in society.

B / Interpretative Sources:
It is represented in both the judiciary and jurisprudence:
- Judiciary:

The judiciary does not create legal rules; rather, it applies and interprets
them. Judges may interpret and clarify legal provisions, particularly when a
legal rule is vague or incomplete. Judicial decisions provide insights into
how laws should be applied and can fill gaps in legal provisions. For
example, the judiciary has developed legal systems regarding de facto
companies.

- Jurisprudence:

Jurisprudence (legal scholarship) aims, in general, to guide and assist
judges in deriving legal rules and clarifying ambiguous legal texts. It offers
opinions and theories to fill legal gaps and provides solutions for new
issues that arise in the ever-evolving field of commercial transactions.
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Lecture 06

11/ Family Law:

There is no doubt that the family is the basic cell and the first building
block of society. The way the family is structured directly impacts the way
society is built. Every virtue that a society may exhibit, such as unity,
solidarity, cooperation, and protection from social ills, begins within the
family, and every vice that may afflict society originates in the family.

As a general principle, family members live in an environment of empathy,
compassion, and social solidarity, bound by emotional ties and
relationships. Although these emotional connections may naturally align
with sound instincts, various factors such as materialism, the pressures of
economic life, and self-interest can strain these relationships and sever the
bonds that God has commanded to be preserved. Therefore, it became
necessary to establish rules that govern and organize the relationships of
family members to achieve stability and peace.

1. The Concept of Family Law:

The Algerian legislator has regulated personal status matters through
the issuance of the Family Code, relying on the rulings derived from the
Qur'an and the Sunnah. The legislator organized in this law a range of
issues, primarily concerning marriage and divorce.

A/ Definition of Family Law and Its Features:

Family law belongs to private law as it governs the relationships
between individuals. In most Arab countries, this law is called Personal
Status Law (e.g., Moroccan Family Code, Tunisian Personal Status Code,
Syrian Personal Status Law, etc.), whereas in Algeria, it is referred to as the
Family Code.

- Definition of Family Law:

Personal status refers to the legal status between an individual and
their family, along with the legal consequences and material and moral
obligations that arise from it, such as being an engaged person, a spouse, a
divorced individual, a widower, or someone absent or missing, etc.
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It is worth mentioning that the Algerian legislator preferred the term
"Family Code" over "Personal Status Law," but attached to it issues such
as absenteeism, missing persons, guardianship, delegation, sponsorship,
gifting, endowment, and wills, which are more closely related to the
individual as a person rather than as a family member. Thus, through this
choice, the legislator aimed to combine individual social and familial
relationships, and this term encompasses the rules governing an
individual's status, as well as their financial and non-financial relationships
with their family and society.

Accordingly, the first issuance of the Family Code in independent
Algeria took place in 1984 under Law No. 84-11, dated June 9, 1984. It
was later amended in 2005 by Ordinance No. 05-02, dated February 27,
2005.

- Features of Family Law: Algerian family law is characterized by
several features, including:

* Islamic Sharia is the primary and direct source for the provisions of the
Family Code, as stated in Article 222 of the Family Code.

* 1t is not confined to a specific jurisprudential school but rather expands to
include all schools of thought, depending on public interest and social
changes.

* The Public Prosecution is considered a principal party in cases related to the
application of this law, as stated in Article 03 of the Family Code.

* Family law is interconnected with several other laws, such as the Civil Code,
Civil Status Law, Civil Procedures Code, Penal Code, and Private
International Law.

B/ Historical Development of Family Law:

Some scholars argue that Algerian family law has gone through three
main phases: the pre-colonial phase, the colonial phase, and the post-
independence phase. Others believe it has passed through two main phases:
the French colonial period and the post-independence period.

- The French Colonial Period:

The French colonizers tried to erase the features of Islamic Sharia,
especially in the field of personal status, as its rules were applied to the
Algerian people's affairs. One of the major attempts was made by the jurist
Marcel Morin, who, between 1914 and 1916, attempted to issue a personal
status law, but it remained just ink on paper. The colonizers also issued
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several decrees, such as the 1930 decree concerning engagement and the
legal age of marriage, the 1931 decree regarding the legal status of Algerian
women, the 778/57 law on guardianship, and the 274/59 order on marriage
contracts. Despite these attempts to erase the Algerian people's Islamic
identity, the Algerian family remained resilient and adhered to Islamic law,
free from foreign intervention.

- Post-Independence Period:

After independence, a law was issued in 1962 that confirmed the
continuation of French laws, except for those that conflicted with national
sovereignty and Islamic law, to fill the legal and institutional gaps at that
time. Gradually, Algerian laws began to emerge, such as the 1963 law
concerning marriage and the 1971 order concerning marriage recognition.
In 1973, an ordinance was issued to repeal all French colonial laws,
starting in 1975. However, the Family Code was not issued until 1984,
despite numerous attempts to legislate it in various drafts between 1963
and 1980. After its issuance in 1984, the Family Code was not amended
until 2005 under Ordinance No. 05-02, which included significant
amendments, some of which caused media uproar and legal issues.

2. Sources and Topics of Family Law:
A/ Sources of Family Law:

Islamic Sharia is the primary and official source for personal status
matters, as stated in Article 222 of the Family Code: "Any matter not
addressed by this law shall be referred to the rulings of Islamic Sharia."
Article 223 further states, "All provisions inconsistent with this law are
repealed.” This means that if a family law issue arises that is not explicitly
covered in the Family Code, the judge must refer to Islamic jurisprudence
derived from Sharia, without being bound to a specific school of thought,
provided the solution serves the public interest and is beneficial to the parties
involved.

It should be noted that the Algerian legislator has largely relied on the
Maliki school of thought, due to its predominance in North Africa, while also
drawing from the Hanafi, Shafi'i, and Hanbali schools. Additionally, some
social customs and practices that do not contradict Islamic law have been
incorporated into the legislation, as they hold value in society. Furthermore,
the legislator considered some Arab laws that were early to legislate in this
area, in a way that reflects the needs and interests of Algerian society, and
aligns with its legislative policy to protect the family and enhance its status in
all respects.
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B/ Topics of Family Law:

The Algerian Family Code consists of 224 articles divided into general
provisions and four main books as follows:

-General Provisions (Articles 1 to 3 bis of the Family Code).

-Book One: Marriage and Its Dissolution (Articles 4 to 80), covering
marriage issues, rights and duties of spouses, lineage, divorce, and its
consequences, such as waiting periods, custody, and alimony.

-Book Two: Legal Guardianship (Articles 81 to 125), covering issues of
guardianship, trusteeship, delegation, incapacitation, missing persons, and
sponsorship.

-Book Three: Inheritance (Articles 126 to 183), covering general
provisions, categories of heirs, the status of the grandfather, inheritance by
estimation, special inheritance matters, etc.

-Book Four: Donations (Articles 184 to 224), covering gifts, wills,
endowments, and final provisions.

Notably, after the 2005 amendment of the Family Code, the legislator
repealed some articles and amended others, including:

-Repealed articles: Article 12, which allowed a father to prevent his
daughter from marrying if it served a certain interest, Article 20 concerning
agency, Article 63 concerning custody, Articles 38 and 39 related to some
rights of the husband, such as obedience.

-Amended articles: Articles 4, 5, and 6 concerning marriage and
engagement, Article 7 concerning eligibility, Article 8 concerning polygamy,
etc.

-Newly added articles: Article 7 bis concerning medical documentation for
marriage applicants, Article 9 bis concerning marriage conditions, Article 45
bis regarding artificial insemination, and Article 53 bis concerning
compensation in case of divorce.

In the context of the Family Code's 2005 amendment, the legislator added a
new article, Article 3 bis, under Ordinance No. 02/05, stating: "The Public
Prosecution is considered a principal party in all cases related to the
application of this law." Initially, the Public Prosecution was a secondary
party in family law matters, intervening in a limited number of cases, but
after the amendment, it was given a central role in all family law matters,
representing the public interest and providing opinions on the application of
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the law without aligning with either party in disputes such as divorce,
custody, alimony, and khul® (divorce initiated by the wife).
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Lecture 07

IV / Labor Law:

Labor is considered the cornerstone of any economic development within
society. It has been linked to the activities of individuals and has evolved
through several stages. At the beginning of the 20th century, the legislative
and organizational process related to industrial law or labor legislation began,
where the legislator intervened to regulate labor relations after the role played
by labor unions in defending workers' interests through their collective
strength, enabling them to exert pressure on employers.

Due to the importance of labor, most constitutions included principles related
to labor systems, such as the right to strike, the right to unionize, the worker's
right to rest and health, social security, and others. Labor law followed this
path, focusing on organizing the relationship between workers and employers,
while also mandating the provision of social protection for workers and
regulating various disputes that could arise between the parties to the labor
contract.

The Algerian legislator has paid particular attention to labor systems,
organizing them through different legal texts that varied according to the
political and economic developments in Algeria. However, after the 1989
Constitution and Algeria's shift towards a market economy, the legislator
revisited issues concerning workers and employers, issuing Law 11/90 related
to labor relations, alongside other regulatory laws such as Law 02/90
concerning the settlement of collective labor disputes and the right to strike,
Law 03/90 concerning the powers of labor inspection, and Law 04/90
concerning the settlement of individual disputes.

1- Concept of Labor Law:
A / Definition of Labor Law:

There has been a disagreement among scholars in providing a precise and
comprehensive definition of the term "Labor Law." Therefore, we will
present its definition according to capitalist jurisprudence, and then discuss
this term from the perspective of socialist jurisprudence.
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Definition of Labor Law in Capitalist Jurisprudence:

Under the principle of freedom of will and the freedom to contract, labor law
should remain neutral unless one of the parties exceeds the framework of
labor relations based on this freedom. This means exceeding the legal
framework in which individual or collective labor contracts are concluded.

This neutrality does not mean that labor law is devoid of any binding nature,
as many provisions and rules in labor law are mandatory and aim to reduce
the conflict between the owners of the means of production and the owners of
labor power.

The aspects covered by labor law in capitalist jurisprudence are generally:

+ Rules that reflect the employer's requirements, where the idea of neutrality
does not negate its mandatory nature, but allows freedom of contract without
violating legal rules and the management of the economic, technical, and
social aspects related to it.

+ Rules that include the worker’s civil entitlements (such as wage increases)
that they have gained through demands and collective labor movements.

+ Other rules that define economic policy, which are the general rules set by
the public authority.

From what has been mentioned, the following observation can be made:
Labor law in capitalist systems is only enacted when an economic necessity
demands it or when workers demand it and obtain it through labor unions.
Thus, the concept of labor law in capitalist jurisprudence can be defined as:
"A set of legal and regulatory rules that govern the relationship between
employers and workers under the principle of freedom to contract, protecting
the interests and acquired rights of both parties in order to ensure a balance
and peaceful coexistence, safeguarding the public interest on one hand and
the interests of both parties on the other."

- Definition of Labor Law in Socialist Jurisprudence:

Since the working class owns the means of production, the role of labor law
in socialist societies is to define and regulate the obligations and rights of
workers within the labor group, considering the interest of the community.
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It is defined as: "A set of legal rules that govern and regulate the relationships
between the two parties of a labor contract arising from work performed by
hired workers."

+ Expansion of Labor Law in Terms of Its Temporal Application:
Labor law has expanded in terms of its application and now regulates
workers' rights even after the termination of their employment relationship.

+ Definition of Labor Law in Modern Jurisprudence:

Labor law is defined as: "A set of legal rules that govern the relationships
arising from performing work for someone else, where the performance of
work involves a subordinate relationship with the employer."

Some define it as: "A set of legal, regulatory, and contractual rules that
govern and regulate various aspects of the relationships between workers and
employers, and the rights, obligations, and legal positions arising from them."

B / Characteristics of Labor Law:

From these definitions, we can identify several characteristics that distinguish
labor law rules from other laws, as follows:

- Imperative Nature:

Labor law emerged under the individualist philosophy. The principle of
freedom of will is the law applied to all contractual relationships in various
fields, which leads to injustice and the loss of workers' rights and interests.

The state intervened by organizing the labor field and protecting the rights
and interests of the working class from the exploitation by employers by
establishing mandatory rules to regulate labor relations. As a result, it is not
allowed for the parties involved to exceed or agree to violate these rules.

The imperative nature of labor law provisions appears in the following
aspects:

+ The provisions and principles contained in labor law aim primarily to
protect the working class. For example, the concept of invalidity is limited
to provisions that benefit workers (as stated in Article 135 of Law 90-11 as
amended). "Any work relationship that does not comply with the
applicable legislation is void and without effect. However, the invalidity of
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the work contract shall not lead to the loss of wages for work already
performed.” Similarly, Article 136: "Any provision in a labor contract that
contradicts legislative and regulatory provisions is void and without
effect.”

There is also legal protection provided by the legislator regarding wages,
financial entitlements, and compensations granted to workers, such as the
provisions from Articles 80 to 90 under the title "Worker’s Wage." Article
80: "The worker is entitled to a wage for the work performed.” Article 84:
"Every employer must ensure equal pay for workers performing the same
work without any discrimination." Article 88: "The employer must pay
wages to each worker regularly."

From these articles, it is clear that any action that results in the worker
waiving their wages, even voluntarily and regardless of the reasons, is
invalid.

+ Ensuring the proper application of labor law provisions by imposing
penalties of varying severity. Almost every legislative or regulatory
provision includes disciplinary, prohibitive, and sometimes even penal
sanctions.

For example: Article 138: "Labor inspectors shall observe and record
violations of this law." Article 140: "A fine of between 1,000 and 2,000
Algerian Dinars shall be imposed for employing any minor under the legal
working age."

- Subjectivity of the Source:

Due to the role played by the working class in formulating labor law
provisions, labor law depends on the specific needs and circumstances of
the economic sector and the labor force.

This explains the evolution of labor law in two stages:

+ The first stage: Characterized by the diminishing power of the contract in
favor of the law, establishing legal rules tied to public order and attempting
to achieve equality between workers and employers in terms of rights and
duties.
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+ The second stage: Marked by the diminishing power of the law in favor of
rules emerging from workers' demands, meaning that space was created for
unions and professional groups to influence public authorities and employers
in determining provisions that suit their interests, whether through direct or
indirect participation within the framework of specific laws and regulations.

Simply put, the subjectivity of the source refers to reliance on sources
derived from the work environment and its circumstances.

- Realism and the Diversity of Provisions:

The differing fields of work, due to the varied nature of professions and
activities, as well as the individual cases of workers, result in the need for
realistic adaptation. Consequently, the provisions of labor law are not general
and abstract rules, but reflect real-world requirements, translating into
necessary organizational procedures specific to each activity, profession, and
type of worker.

This concept led to the state limiting itself to setting legislative provisions
related to all workers while leaving practical aspects to be addressed by
regulatory provisions issued by executive bodies, which are more flexible and
quicker in implementing practical measures.

The Algerian legislator adopted two approaches at different stages:

+ In the first stage, the administrative approach was used to apply the general
law concerning workers.

+ In the second stage, collective agreements became prominent in the laws
issued in the early 1990s, particularly the law regarding labor relations and the
regulation of both collective and individual disputes.

- International Nature of Labor Law:

The convergence of nations, the spread of communication technologies,
and the exchange of experiences and research, along with the emergence of
international organizations and their conventions, as well as trade union
cooperation, have shaped labor law on an international level.

These factors made the international community seem as a unified entity.
Despite the political, economic, and social differences between nations, there
are similarities in labor law rules, which led some to argue for the existence of
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international labor law as a common source of labor law principles in most
countries. This is the driving force behind the trend toward the
internationalization of labor law, distinguishing it from other branches of law.
While theoretically accepted, there are practical reservations related to
individual circumstances and conditions of workers themselves.

2- Sources of Labor Law:

First, it is essential to refer to the sources of labor law as a general
principle and a primary objective aimed at improving the livelihood of
workers. The sources of labor law in Algerian positive law, based on Article
08, Paragraph 02 of Law 90-11, as amended and supplemented, state: "... and
they give rise to the rights and duties of the concerned parties according to
what is defined by legislation, regulations, collective agreements, and the
employment contract.”

A/ The Law and Regulations (Legislation) and Regulatory Texts:

Constitutional principles hold a top position in the legislative hierarchy in
all countries, including national legislation. It is important to note that the
1996 Constitution is a legal constitution, meaning it suffices to specify the
basic and legal principles of work, such as the right to strike, the right to
unionize, the right to safety, the right to work, etc.

- Legislative Texts:

These are the laws issued by the legislative body, translating the principles
of the constitution (Law 90-11, dated April 12, 1990, amended and
supplemented by the following texts):

« Law No. 91-29, dated December 21, 1991.

« Decree No. 94-03, dated April 11, 1994.

o Order No. 96-21, dated July 09, 1996.

o Order No. 97-02, dated November 1, 1997.

o Order No. 97-03, dated January 11, 1997.

« Law No. 90-02, dated February 6, 1990, concerning the prevention and
settlement of collective labor disputes and the exercise of the right to
strike, amended and supplemented by Law 91-02.

« Law No. 90-03, dated February 6, 1990, amended and supplemented by
Order No. 96-11 concerning the powers of labor inspectors.
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« Also, Law 90-04, dated February 6, 1990, concerning the settlement of
individual labor disputes, amended and supplemented by Order 91-22.

Article 157 of Law 90-11 states: "All provisions conflicting with this law
are repealed, especially Order No. 71-74 concerning the socialist management
of enterprises, Order No. 75-31 concerning the general working conditions in
the private sector, and Law No. 82-06 concerning individual labor relations."

The competence of Parliament in legislative matters is original, not delegated,
as it is related to public freedoms and the basic social rights of the individual.

- Regulatory Texts:

Labor law is characterized by realism, which led to legislative texts being
inadequate for all aspects related to labor relations. This necessitated
organizing these aspects through more flexible and effective means, with
varying degrees of regulatory texts, such as decrees, decisions, and
instructions. For example, executive decrees issued by the Prime Minister
(such as Decrees 90-416 and 90-418).

B/ Professional Sources:
- Collective Labor Agreements and Contracts:

These are considered one of the most important professional sources of
labor law, as they contain legal rules that are more favorable to workers due to
their independence from official authorities. Also, they are based on the free
will of both workers and employers, provided they do not violate public order
and its provisions.

The importance of these agreements as a source of labor law is due to the
negotiations between workers' representatives and employers, where all
conditions and terms are set in a way that satisfies both parties. This grants
these agreements legitimacy, with a commitment to their respect by both
parties, as their provisions stem from their will and are not imposed on them.

Algerian legislation allows collective agreements to include provisions that
benefit workers more. Article 118 of Law 90-11 states: "The employer is
obliged to apply the most favorable provisions in the collective agreements to
which the institution is a party, unless more favorable provisions exist in the
individual employment contracts."
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It is worth noting that labor legislation often delegates the regulation of
practical and procedural matters to collective agreements, thus granting them a
degree of official recognition and priority in application when they conflict
with other sources.

- Internal Regulations:

Articles 75 to 79 of Law 90-11 address internal regulations. These are
regulatory rules issued by the employer (such as working hours, methods of
work, and work practices) and include a set of instructions, orders, and
directives regarding the organization of work within the employer's
establishment.

When internal regulations meet the required legal conditions, they acquire an
official character, and the judiciary may resort to them in the absence of legal
texts governing the dispute before it.

- Judicial Rulings:

Judicial rulings play a significant role in shaping the rules of labor law by
consolidating certain principles after they have been adopted by legislative
and executive bodies. This applies to rulings that have acquired the authority
of res judicata.

-  Custom:

Although Article 08 of Law 90-11 does not mention custom, referring to
the general rule, the role of custom cannot be denied. Labor law is
characterized by realism, which allowed custom to play a role in creating and
establishing legal rules for labor. Custom is considered one of the important
sources of labor law.

Some of the main issues that arose from custom include:

+ The right to unionize and the formation of unions before the laws
regulating them were passed.

+ The respect for workers for collective agreements, which were originally
free practices that the state later officially recognized and regulated in
binding legal texts.
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When comparing the hierarchical roles of sources of labor law, collective
agreements take precedence over custom. The law is considered the official
source, while judicial rulings, agreements, contracts, and custom are
considered supplementary sources of labor law.
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Lecture 09

I X / Competition Law

In the mid-1990s, Algeria enacted for the first time a law regulating
competition under Ordinance No. 95/06, which sought to establish rules and
foundations for competition in line with the new economic situation the
country was experiencing. The legislator’s intent did not stop there; rather, it
was reinforced by a set of complementary laws aimed at creating a fertile
ground for fostering a competitive environment in Algeria. Among the most
significant of these were the law on privatization and the law on the
management of movable capital, both of which had a clear impact on
competition and the competitive market.

However, all these reforms and amendments did not succeed in stimulating the
wheel of economic development as expected, particularly in attracting foreign
investment. This situation necessitated a reconsideration of the competition
law to bring it in line with developments in the global market, as well as with
Algeria’s international commitments and obligations. Consequently,
Ordinance No. 03/03 concerning competition was enacted, thereby repealing
Ordinance No. 95/06. Among the most notable amendments introduced by the
Algerian legislator were:

- The separation of rules governing competition from those addressing unfair
commercial practices;

- The reorganization of the Competition Council to enable it to effectively
perform its regulatory duties and promote competition in the Algerian market.

Nonetheless, the amended law was still deemed insufficient to cope with the
dynamics of economic development, which had witnessed significant growth
across various sectors, particularly in imports. This growth led to a massive
influx of goods and services from all directions, intensifying competition with
Algerian economic operators. Furthermore, the purchasing power of citizens
remained relatively limited.

These circumstances and shortcomings compelled the Algerian legislator to
intervene twice—through the laws of 2008 and 2010—to reactivate and
strengthen the competition law. The objective was to ensure a suitable
environment for legitimate competition and to assist domestic economic
enterprises in confronting the challenges of globalization, which had become
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an inescapable reality. The reforms culminated in a restructuring of the
competition law, particularly in its procedural aspects, which witnessed
marked improvement.

Accordingly, the following discussion will address the Algerian legislator’s
prohibition of the principal practices that restrict or hinder fair competition in
the market. It will then examine the role of the Competition Council in
combating these anti-competitive practices.

1- Prohibition of Anti-Competitive Practices

Anti-competitive practices primarily include prohibited agreements and
monopolistic practices on one hand, and on the other hand, practices of an
abusive nature such as: abuse of a dominant position, abuse of economic
dependence, and offering or selling at predatory (excessively low) prices.

A. Prohibited Agreements and Monopolistic Practices

It should be noted that certain enterprises may engage in conduct contrary
to the principles of competitiveness and transparency in commercial dealings,
by adopting practices that divert competition from its proper course using
various means. For instance, some enterprises may coordinate among
themselves to establish a specific market behavior aimed at undermining the
principles upon which the market is based and easing the pressure of
competition. This type of conduct is referred to as prohibited agreements.

Enterprises may also resort to a different strategy to restrict or hinder
competition, by monopolizing a specific activity within the market with the
aim of gaining full control and disrupting the market’s competitive
effectiveness. Such conduct is referred to as monopolistic practices.

- Prohibited Agreements

Prohibited agreements are among the oldest and most serious anti-competitive
practices due to their detrimental effects on the market, economic operators,
and consumers. For this reason, most competition laws have addressed and
prohibited such agreements. In Algeria, the principle of prohibiting
agreements was first introduced under Article 6 of Ordinance No. 95-06 on
Competition, within Chapter Il of Part Two, which was repealed and replaced
by Ordinance No. 03-03 dated June 25, 2008, concerning competition.

Article 6 of Ordinance No. 03-03 states the following:

“Practices, concerted actions, agreements—whether explicit or implicit—are
prohibited when their object or possible effect is to hinder, limit, or distort
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competition in the same market or a substantial part of it, particularly when
they aim to:

* Limit market access or the exercise of commercial activities therein;

* Restrict or control production, market outlets, investment, or technological
development;

* Divide markets or sources of supply;

* Disrupt the market-based pricing mechanism by artificially encouraging
price increases or decreases;

* Apply unequal conditions to equivalent services with trading partners,
thereby depriving them of the benefits of competition;

* Make the conclusion of contracts conditional upon the acceptance of
additional obligations unrelated to the subject matter of the contracts, whether
by their nature or according to commercial usage.”

Following the enactment of Law No. 08-12, which amended and
supplemented Ordinance No. 03-03, Article 6 was modified to include the
following additional provision:

“...The granting of a public contract to the benefit of the parties engaging in
such anti-competitive practices is also prohibited.”

It is worth noting that the subsequent amendment by Law No. 10-05 did not
introduce any changes to this article.

It should also be emphasized that the establishment of a prohibited agreement
as per the meaning of Article 6 of the amended and supplemented Ordinance
No. 03-03 on Competition requires a mutual understanding between free and
independent wills of the parties involved. Consequently, any situation that
does not meet this criterion falls outside the definition. In practice, such
mutual understanding may take various forms.

- Monopolistic Practices

The Algerian legislator, through Article 10 of the amended and
supplemented Ordinance No. 03/03 on Competition, introduced a new
category of anti-competitive practices—monopolistic practices—which had
not been addressed in the now-repealed Ordinance No. 95/06 on Competition.

The prohibition initially appeared in the original version of Article 10 of
Ordinance No. 03/03, which stated:
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“Any exclusive purchasing agreement that allows its holder to monopolize
distribution in the market shall be considered a hindrance, restriction, or
distortion of free competition.”

Following the amendment to Ordinance No. 03/03 in 2008, Article 10 was
reformulated in a completely different manner, both in content and form. The
revised article now reads:

“Any act and/or agreement, regardless of its nature or subject, which allows an
enterprise to monopolize the exercise of an activity falling within the scope of
this Ordinance, shall be considered a hindrance, restriction, or distortion of
free competition and is therefore prohibited.”

A preliminary comparison between the two versions of Article 10 reveals that
both are centered on the notion of exclusivity or monopolization. However,
under the original provision, the legislator only prohibited exclusive
purchasing agreements that led to monopolistic control over distribution
contracts. In contrast, the amended version now prohibits all monopolistic
practices, whether in the form of an agreement or any unilateral act.

Conditions for Establishing Monopolistic Practices, to establish the existence
of monopolistic practices, several cumulative conditions and elements must be
met, as set out in the provisions of Article 10 of the amended and
supplemented Ordinance No. 03/03 on Competition. These are as follows:

* There must be an act and/or agreement of a monopolistic nature;

* The act and/or agreement must be undertaken by an economic entity
(enterprise);

* The act and/or agreement must allow the enterprise to monopolize the
exercise of an activity that falls within the scope of application of Ordinance
No. 03/03;

* The element of monopolization must be clearly present;
*The monopolistic practice must adversely affect competition.
B- Prohibition of the Abuse of Economic Power

When an enterprise possesses significant economic power that places it in
a dominant position enabling it to impose unfavorable conditions on its
contracting parties, such power in itself is not prohibited. Achieving advanced
levels of power, development, and growth is, in fact, the ultimate goal pursued
by all economic actors.
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However, in line with the principles of transparency and equality in
commercial transactions, the Algerian legislator has taken swift action to
prohibit any conduct that may compromise these principles. This objective
was first enshrined through the prohibition of abuse of a dominant position in
Algeria’s earliest legislation governing the market (namely, the 1989 Law on
Prices).

As for the abuse of economic dependence, it was not addressed until the year
2000, through Executive Decree No. 2000/314, which established criteria for
determining whether an economic agent held a dominant position (this decree
was later repealed by Ordinance No. 03/03 on Competition). As for predatory
pricing offering or setting prices at unduly low levels this was specifically
addressed in Ordinance No. 03/03 on Competition.

- Prohibition of Abuse of a Dominant Position

The term "abuse of dominance" (abus de position dominante) originates
from French legal doctrine and refers to two forms of anti-competitive
conduct. The first form is characterized as absolute abuse, in that it leads to
the monopolization of the market by one or more enterprises, and is referred to
as: abuse of a dominant position.

The second form is considered relative, as it involves the dominance or control
of one enterprise over another. This is known as: abuse of economic
dependence. Although both forms involve an element of control or superiority,
each applies in a distinct legal and economic context.

« Abuse of a Dominant Position

There is no doubt that all legal systems agree on a fundamental principle: a
dominant position in itself does not constitute an anti-competitive practice.
Rather, it is the abusive exploitation of such a position that is deemed contrary
to competition law. The first legal text to prohibit the abuse of dominance was
the U.S. Sherman Antitrust Act of 1880.

In the Algerian legal framework, this prohibition was first introduced in the
now-repealed 1989 Law on Prices, followed by the also-repealed 1995
Ordinance, and later reaffirmed in Ordinance No. 03/03 on Competition.
Article 7 of the latter states:

"Any abuse resulting from a dominant position in the market, or from
monopolization of the market or a substantial part thereof, is prohibited if it
aims to:

- Limit access to the market or the exercise of commercial activities therein;
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- Restrict or control production, market outlets, investment, or technological
advancement;

- Divide markets or sources of supply;

- Obstruct price determination according to market rules by artificially
encouraging price increases or decreases;

- Apply unequal conditions to equivalent services in dealings with trading
partners, thereby depriving them of the benefits of competition;

- Make the conclusion of contracts conditional on the acceptance of
additional obligations unrelated to the subject matter of those contracts,
whether by their nature or by commercial custom."

A preliminary reading of this provision reveals a clear consensus on a key
principle: being in a dominant position is not, in and of itself, considered an
anti-competitive practice. However, it may serve as a precursor to market
distortion, particularly when coupled with abusive conduct.

Furthermore, the law identifies two cumulative conditions for a dominant
position to be deemed an anti-competitive practice:

* The presence of an enterprise holding a dominant position in the relevant
market;

* The abusive exploitation of that dominant position resulting in distortion or
restriction of competition within the market.

 Abuse of Economic Dependence

A market economy is fundamentally based on the freedom of enterprises
to conduct their business and to enter into commercial relationships with other
entities. These relationships are governed solely by the principles of fair
competition and equality in the market. Consequently, such relationships do
not, in and of themselves, constitute a breach of the rules of free
competition—even when they involve one enterprise being economically
dependent on another.

However, certain enterprises may exploit such dependency through unjustified
and abusive conduct toward the dependent party. This can create significant
hardship for the dependent entity, placing it in a dilemma where it must
choose between two undesirable options: either accept the abusive conditions
or withdraw from the market entirely. In both cases, the outcome is
detrimental to the dependent enterprise.
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Worse still, this abuse can extend beyond the economic operator itself,
threatening core principles of fair and free competition, particularly the
freedom of trade and industry, and ultimately harming consumer preferences
and interests.

Accordingly, this type of conduct transitions from being legally permissible to
being prohibited, which necessitated legislative intervention to classify it
among the explicitly banned practices. The Algerian legislator has indeed
codified this prohibition in Article 11 of Ordinance No. 03/03 on Competition,
as amended and supplemented. The article states:

“Any enterprise is prohibited from abusing the economic dependence of
another enterprise acting as its customer or supplier, where such abuse distorts
the rules of competition...”

It is important to highlight that this form of abusive practice is newly
introduced in Ordinance No. 03/03 and was not included in the repealed
Ordinance No. 95/06. The first appearance of the concept of economic
dependence was in Executive Decree No. 2000/314 dated October 14, 2000,
which set out the criteria for determining whether an economic agent was in a
dominant position, and outlined the types of conduct considered abusive in
that context. This decree was issued in implementation of Article 7 of
Ordinance No. 95/06.

Article 5 of the Executive Decree provided:

“An act committed by an economic agent in a dominant position shall be
considered abusive if it meets the following criteria: ...

- Absence of an alternative solution due to a situation of economic
dependence.”

Upon analyzing both Ordinance No. 03/03 and the repealed Ordinance No.
95/06, it becomes clear that the forms of abuse set out in Article 11 of
Ordinance No. 03/03 had previously been grouped under the category of abuse
of dominance in Article 7 of the older ordinance.

As previously noted, economic dependence is not, in itself, considered an anti-
competitive practice. Rather, it is the abusive exploitation of such dependence
that triggers legal prohibition. To classify such behavior as a prohibited
practice, several cumulative conditions must be met:

* The existence of an enterprise in a state of economic dependence;
* The abusive exploitation of that state by another enterprise;

* A resulting distortion of the rules of competition.
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B. Prohibition of Unjustifiably Low Pricing Practices

Price serves as a critical link between economic operators and consumers,
and is among the most attractive and influential factors for consumers entering
the market. For this reason, the Algerian legislator has paid particular attention
to this element since the issuance of the first competition law especially
following Algeria’s adoption of a market economy system. Accordingly, price
determination was made subject to the rules of fair competition and the mutual
agreement of the contracting parties, in accordance with the principle of price
freedom.

This principle is enshrined in Article 4 of Ordinance No. 03/03 on
Competition (as amended and supplemented), which provides:

“The prices of goods and services shall be freely determined in accordance
with the rules of free and fair competition...”

However, if this principle were applied without limitation, it could threaten the
structure and stability of the market. For this reason, the legislator established
legal safeguards and criminalized certain practices that might undermine the
benefits of price freedom. One clear expression of this intent is found in
Article 12 of Ordinance No. 03/03, which prohibits abusive low pricing
practices.

- Definition of Unjustifiably Low Pricing
Legal scholars have defined this practice as follows:

“Any act by an economic operator especially large-scale distributors whether
acting individually or collectively, which centers on price manipulation by
engaging in transactions at prices so low that they defy any form of
competition, including selling at below true cost, thereby incurring losses.”

However, this definition has been criticized for overly narrowing the scope of
Article 12 of Ordinance No. 03/03, as it limits the practice to distributors only,
and to sales transactions only, excluding offers to sell. In contrast, the wording
of Article 12 is broader: it covers all market actors, and prohibits both selling
and offering at low prices.

Other scholars have defined the practice more broadly:

“An anti-competitive practice committed by an enterprise against another, by
offering or applying a selling price so low for consumers that it reaches the
level of selling at cost, thereby undermining the principles of free
competition.”
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This latter definition aligns more closely with the intent of Article 12 of
Ordinance No. 03/03.

From the above, it can be concluded that the abusive use of low pricing
strategies even in the absence of a dominant position or prohibited agreements
can cause a structural imbalance in the relevant market. An enterprise with
substantial financial resources may deliberately set prices extremely low with
the intent of eliminating one or more competitors from the market. This
enterprise may even intentionally incur losses, knowing that after it drives out
the competition, it will become the sole dominant player, allowing it to raise
prices at will, no longer subject to the forces of supply and demand.

Conditions for Applying Article 12 of Ordinance No. 03/03 on Abusive Low
Pricing

It is important to note that not every instance of low pricing constitutes an
anti-competitive practice. For Article 12 to apply, the following cumulative
conditions must be met:

* The price must be artificially and excessively low;
* The pricing must be publicly applied;

* The intended purpose must be the elimination or exclusion of competitors
from the market.
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Lecture 10

2- The Role of the Competition Council in Suppressing Anti-Competitive
Practices

The Algerian legislator has established the Competition Council as the
principal regulatory authority for competition matters. By virtue of the law,
the Council is entrusted with jurisdiction over disputes relating to anti-competitive
practices, thereby granting it the status of an official expert body in this domain.

This shift came in response to the limited effectiveness of the judiciary in
addressing such matters. On one hand, competition cases are highly technical, and
on the other, criminal justice mechanisms have proven slow and inadequate. This led to
the adoption of the principle of decriminalization (la depénalisation), thereby
enabling the Competition Council to intervene in critical areas that cannot be
effectively regulated through traditional judicial channels.

Thus, the notion of repressive authority vested in the Competition Council in
economic matters was formally embraced.

The dispute resolution powers of the Council concerning anti-competitive
practices are delineated under Article 44 of the Competition Law. However, it is
important to note that not all matters falling under Articles 6 to 12 of the Competition
Law fall exclusively within the jurisdiction of the Council. In certain cases
despite involving conduct defined under those provisions jurisdiction lies outside
the Council, thereby falling under judicial review.

Anti-competitive practices often give rise to competition disputes, which are
subject to administrative (quasi-judicial) proceedings before the Competition
Council, under the oversight of the judiciary.

Due to the distinctive nature of proceedings before the Council, some legal
scholars have described it as an unnamed trial (le procés innome). Accordingly,
the Competition Council is regarded as a specialized economic dispute resolution body,
combining economic expertise With decision-making authority in adversarial matters.

A/ The Legal Nature of the Competition Council

Pursuant to Article 23 of Ordinance No. 03-03, as amended and
supplemented by Law No. 08-12, the legislator stipulates:
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“An independent administrative authority shall be established, hereinafter
referred to as the Competition Council. It shall possess legal personality and
financial autonomy and shall be placed under the authority of the Minister in
charge of Trade. The headquarters of the Competition Council shall be located
in Algiers.”

It is noteworthy that the legislator has characterized this entity as a “Council”
(Conseil) a designation typically used for collective and composite bodies that
exercise administrative, consultative, or quasi-judicial powers.

- Legal Characterization of the Competition Council

In light of Article 23 of the aforementioned Ordinance, the Competition
Council is classified as an independent administrative authority (autorité
administrative indépendante).

* Authority

The first use of the term “authority” (autorité) for a non-traditional
constitutional body (i.e., outside the executive, legislative, or judicial
branches) appeared in French legislation, specifically in the Law of January 6,
1978, establishing the National Commission on Information Technology and
Freedoms (CNIL). This designation implies a legislative creation.

By using the term “authority,” the legislator emphasized that the Competition
Council is not an arm of the government, but rather a distinct regulatory entity.
Such authorities emerged as part of economic reforms and liberalization
efforts, and the legislator's grant of authoritative status to the Council signals
its empowerment to enforce competition rules.

Given its extensive regulatory powers over economic activity a role
traditionally reserved for ministerial bodies the Council effectively replaces
the executive in monitoring and the judiciary in sanctioning anti-competitive
practices.

* Administrative
The administrative nature of the Council is evident in several aspects:

Composition: Following the amendment to Article 24 by Law No. 08-12, the
category of judges and legal advisers was removed from its membership.

Appointment Mechanism: Members are appointed by the President of the
Republic by presidential decree, reinforcing the administrative structure.

Nature of its Decisions: The Council’s decisions possess the attributes of
administrative acts, namely:
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They are unilateral, issued without the participation of the concerned party.
They affect legal positions.
They have immediate enforceability, without requiring judicial confirmation.

They are subject to appeal before the Administrative Court, as explicitly stated
in Article 19 (as amended), which provides:

“Decisions rejecting merger requests may be appealed before the Council of
State. ”

One of the strongest indicators of the Council’s administrative character is the
exclusion of judges from its membership in the 2008 reform an unusual step
for the Algerian legislator, especially when compared to the French
Competition Authority, where 8 out of 17 members are judges.

3. Independence
The Council’s independence is underscored by several factors:

Fixed Term: Members are appointed for a legally defined four-year term,
renewable once, during which they may not be dismissed or replaced.

Immunity from Pressure: As high-ranking officials, members are protected
from undue influence or pressure.

Collective Structure: The Council is notable for its large and collective
composition, comprising 21 members, the highest among independent
administrative authorities, reflecting its importance.

However, despite these guarantees, concerns have been raised regarding
executive interference, particularly due to the President’s exclusive
appointment authority as set out in Article 25, as amended. Some legal
scholars argue that this weakens the Council’s independence, as the method of
appointment does not sufficiently shield it from executive influence.

Indeed, over the years, the institutional affiliation of the Council has shifted:
Under Ordinance No. 03-03, it was affiliated with the Prime Minister’s Office.

Under Ordinance No. 95-06, it was affiliated with the Presidency of the
Republic.

Following the 2008 reform, it was placed under the Minister of Trade.
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This evolution raises further questions regarding the Council’s institutional
autonomy and the practical extent of its independence.

- Composition of the Competition Council

Following several reforms, the composition of the Competition Council has
evolved significantly:

Under Ordinance No. 95-06, it was composed of 12 members.
This number was reduced to 9 members under Ordinance No. 03-03.

Subsequently, the 2008 amendment restored the number to 12 members, as
stipulated in Article 24 of the amended ordinance.

Initially, the Council included judges, economic experts, and professionals
from various sectors. However, the 2003 reform eliminated representatives of
professionals and artisans, who were reinstated under the 2008 amendment.
This restored diversity reinforces the Council’s independence, as it reflects a
multidisciplinary structure. The collective composition, alongside the reliance
on expertise and specialization, strengthens the Council’s ability to effectively
protect the rights and freedoms of both consumers and economic operators,
while ensuring sound market regulation.

The Council is composed as follows:

1. Six (6) members selected from among individuals and experts holding
at least a bachelor's degree (or equivalent) and with a minimum of 8
years of professional experience in legal or economic fields, including
competition, distribution, consumer protection, and intellectual
property.

2. Four (4) members chosen from among qualified professionals, either
currently practicing or formerly engaged in responsibilities within
production, distribution, crafts, services, or liberal professions, holding
a university degree and with at least 5 years of professional experience.

3. Two (2) members representing consumer protection associations.

Members of the Council may perform their duties on a full-time basis.
Council Administration

Under the authority of the President, assisted by the Secretary General, the
Chief Rapporteur, and rapporteurs, the Council is supported by the following
departments:

Department of Procedures and Case Management
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Department of Studies, Documentation, IT Systems, and Cooperation
Department of Administration and Logistics

Department of Market Analysis, Investigations, and Disputes

Term of Office

According to Article 25 of Law No. 08-12, the President, Vice-President, and
other members are appointed by Presidential Decree for a four-year term,
renewable for up to half of the members across all categories. The same
procedure applies for the termination of their mandates. This fixed-term
appointment, combined with the protection from arbitrary dismissal, is a
crucial guarantee of independence. It further ensures the protection of
consumer rights and the rights of economic agents by upholding the integrity
of fair and free competition in the market.

B. Powers of the Competition Council

The Competition Council is an independent authority responsible for
overseeing the organization of free and lawful competition, with a mission to
ensure transparency and fairness in a variety of economic relations. It is vested
with both consultative and repressive (sanctioning) powers, all aimed at
maintaining competitive balance and protecting both consumers and economic
actors.

The Council exercises decision-making, advisory, and proposal powers in
order to promote and ensure efficient market regulation. It also holds quasi-
judicial powers, enabling it to address anti-competitive practices.

- Advisory Powers

Although the Council does not hold regulatory authority (which remains
under the exclusive competence of the Minister of Trade), it plays a key expert
advisory role in matters of competition.

Given the technical nature of economic regulations and the high cost of
international consultancy, the Competition Council provides free and
specialized advice, especially valuable to national economic operators.

The Algerian Competition Law—Dboth in its repealed and current forms—
provides for two types of advisory opinions:
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* Optional Advisory Opinions

These allow interested parties to consult the Council voluntarily, with no
binding legal consequences for choosing not to do so. This is established in
Articles 35 and 38 of Ordinance No. 03-03 (as amended), which state:

“The Competition Council shall express its opinion on any matter related to
competition at the request of the government...” (Art. 35)

Courts may also seek the Council’s opinion regarding litigation related to anti-
competitive practices (Art. 38). Additionally, local authorities, financial
institutions, professional associations, trade wunions, and consumer
organizations may request such opinions.

Notably, the legislative authority is no longer included among those entitled to
seek the Council’s opinion, unlike in the repealed law.

This collaborative advisory function aims to enhance market oversight and
prevent conduct harmful to competition.

* Mandatory Advisory Opinions

As per Article 36 (as amended), the government must consult the Council
on any draft legislation or regulation related to competition. This obligation—
introduced in the 2008 amendment—marks a significant step toward involving
specialists in shaping relevant laws, particularly in cases such as:

- Imposing quantitative restrictions on the exercise of a profession or
market entry;

- Enforcing specific conditions for the conduct of production or service
activities;

- Mandating standardized commercial practices, such as uniform terms of
sale.

The intent of this reform is to involve specialized expertise in the legislative
process to ensure that new regulations do not hinder the principles of free
competition.
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Lecture 12

Electronic Transactions Law

Although modern technological tools used in online contracting have
solved many problems and opened up new shopping possibilities for
consumers—options that were previously inaccessible through traditional
contracting methods—and despite the ability to freely and easily browse
various virtual stores, new challenges have emerged in parallel. These
challenges were previously nonexistent, and they now pose risks to
consumers. Therefore, there has arisen a pressing need to protect the electronic
consumer, as the weaker party in such transactions, by establishing a set of
guarantees aimed at fostering consumer confidence in electronic commerce.

In this context, the issue of consumer protection in the field of e-commerce is
of significant importance. On the one hand, it helps instill trust and security in
this type of trade, and on the other hand, it aims to provide sufficient
protection for the consumer against the risks associated with electronic
transactions, in comparison to traditional commerce. This is due to the
consumer being less experienced, lacking sufficient knowledge and expertise,
and often entering into contracts under circumstances that compel them to
purchase goods without physical interaction or visual inspection—driven by
urgent need or overwhelming consumer desire.

Consequently, legislative systems across the world have sought to regulate e-
commerce due to its role in enhancing and advancing national economies.
This has been achieved through the introduction of additional laws aimed at
protecting the electronic consumer, or by amending existing laws to align with
the evolving nature of contracts. These efforts are designed to shield
individuals from all forms of deceptive, misleading, and unfair practices
conducted via the internet.

As for Algeria, e-commerce has coexisted alongside traditional commerce, as
evidenced by the presence of numerous websites specializing in online
marketing. However, it was initially governed by conventional legal
provisions such as the Civil Code or Law No. 09-03, amended and
supplemented by Law No. 18-09 on consumer protection and anti-fraud
measures. These laws, however, proved insufficient and incompatible with the
specificities of e-commerce, which is inherently cross-border in nature and
may involve foreign parties, among other particularities. As a result, e-
commerce lacked adequate regulation and codification.
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Accordingly, the Algerian legislator, through the promulgation of legal
provisions on electronic commerce, aimed to establish legal instruments and
judicial rules that would ensure consumer protection in this domain. This
effort culminated in the enactment of Algerian Electronic Commerce Law No.
18-05, which defines the obligations of electronic suppliers, specifies the
rights of consumers, and imposes a set of penalties designed to safeguard the
electronic consumer.

1. The Concept of Electronic Transactions:

Commercial transactions around the world have increasingly come to be
characterized by the use of electronic means of communication. Accordingly,
it became imperative for the legislator to take significant steps to adapt the
Algerian legal system to the realities of global electronic commerce. This led
to the enactment of Law No. 18-05 dated 10 May 2018, concerning electronic
commerce, which sets out a number of principles and foundations upon which
electronic transactions in Algeria are based.

Due to the importance of these transactions, various definitions and
characteristics have been attributed to them, which will be addressed in the
following sections.

A / Definition of Electronic Transactions:

Electronic transactions are considered a form of self-service interaction,
whereby the customer is required to serve themselves. Instead of submitting a
request to an employee behind a desk or speaking to someone over the phone
to obtain information or make inquiries, the service is obtained through
automated, reciprocal interaction between the service requester and a machine.

Accordingly, electronic transactions have been defined in various ways. One
definition describes them as:

“A form of integrated use of all information technologies and communication
technologies, with the objective of facilitating and accelerating financial
transactions.”

They can also be generally defined as:

“The conduct of business and the conclusion of contracts through electronic
means. This also encompasses activities and operations related to the
exchange of data, information, goods, and services via the internet, whether
between consumers and businesses, or between businesses themselves—
representing the two parties to a contractual relationship in an electronic
business environment.”
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Moreover, the United Nations Economic and Social Council has defined
electronic transactions as:

“The sale or purchase of goods or services, whether between businesses,
households, individuals, governments, or other public or private organizations,
via computer-based networks. These goods and services are requested through
such networks, while the payment and final delivery of the product or service
may take place either via the internet or through other means”.

As for Algerian legislation, electronic commercial transactions have been
regulated under the aforementioned Law No. 18-05. Article 6 of this law
defines electronic commerce as follows:

"An activity through which an electronic supplier proposes or ensures the
provision of goods and services remotely to the electronic consumer via
electronic communications".

B / Characteristics of Electronic Transactions:

It should be noted at the outset that, despite the absence of a clear and
universally agreed-upon definition of electronic transactions, certain
distinguishing characteristics can be identified that set them apart from
traditional transactions. These characteristics include:

- Elimination of Paper Documents, all procedures and correspondence
between the parties to the transaction are conducted electronically, without
the exchange of any physical documents throughout the transaction
process.

- Voluntary Participation, engaging in electronic transactions remains
optional for both parties involved.

- High Speed, electronic transactions allow for the rapid exchange of
information by dividing it into defined packets that can be transmitted
efficiently.

- Cost Reduction, electronic means significantly reduce transaction costs
in comparison to traditional methods such as telecommunication. This
reduction positively affects costs associated with postal services,
advertising, marketing, concluding commercial deals, and subsequent
activities such as design, manufacturing, and distribution.

- Widespread Use of Electronic Means, the use of electronic tools and
platforms has become a general practice adopted widely by individuals and
institutions alike.
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- Electronic invoicing significantly saves time and effort, thereby
increasing the productivity of both individuals and businesses.

- Electronic invoices generally rely on a very high level of encryption,
aimed at protecting users’ data from theft and unauthorized access.

- Environmental Preservation.

From this standpoint, it can be concluded that electronic transactions surpass
paper-based transactions in nearly all aspects, given the broad scope and
flexibility of digital dealings. Today, it is possible to send and receive money
between individuals with ease through applications such as PayPal, pay utility
bills such as phone invoices, purchase goods and products online, and even
generate and collect invoices using applications like Fatoorah, which offers
both online and cash payment options effectively combining both traditional
and modern methods.

2. The Legal Framework for Electronic Contracting:

Based on the definitions of electronic commerce and electronic contracts
provided in Articles 6 paragraphs 01 and 02 of the aforementioned Law No.
18-05, it is necessary to address the definitions of the parties involved in
electronic commercial transactions as well as the conditions for practicing
electronic commerce.

A/ Parties to Electronic Commerce Transactions:

Referring to the provisions of Law No. 18-05, it is noted that the legislator
has clarified the parties and requirements of electronic transactions by
defining the electronic commercial contract, the electronic consumer, and the
electronic supplier.

- The Electronic Consumer:

The concept of the consumer remains one of the more complex issues to
define, particularly within legal discourse. Legal scholars have long debated
the scope of this definition, with some advocating for a narrow interpretation
and others for a broader one. In contrast, economists tend to approach the
notion with more clarity and precision.

In the context of Algerian legislation, the consumer was initially addressed in
the legal period preceding the enactment of the first law on consumer
protection. However, the concept has since evolved and been more clearly
articulated through the adoption of newer legal texts. As for the electronic
consumer, the legislator has specifically addressed this figure in dedicated
legal provisions.
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Undoubtedly, the consumer in online transactions is fundamentally the same
as in traditional contractual dealings—the difference lies only in the means of
contracting. This implies that the electronic consumer is entitled to the same
rights as a conventional consumer, while also being subject to specific rules
that govern the unique nature of electronic contracting.

Accordingly, the electronic consumer may be defined as any individual who
enters into electronic contracts—such as purchase, lease, loan, or usufruct
contracts—for the purpose of obtaining goods or services to satisfy personal or
family needs, without the intention of resale, and without possessing the
technical expertise to modify or process such goods.

On this basis, the Algerian legislator has defined the electronic consumer as
any natural or legal person who acquires a good or service from an electronic
supplier, whether for consideration or free of charge, for the purpose of final
use.

Regarding the obligations of the electronic consumer, the legislator stipulated
that the consumer is required to pay the agreed price specified in the electronic
contract as soon as the contractual document is formed. This is explicitly
stated in Article 16 of Law No. 18-05 on Electronic Commerce.

- The Electronic Supplier:

The electronic supplier is defined under Article 6, paragraph 4, of Law No.
18-05 as:

"Any natural or legal person who markets or proposes the provision of goods
or services through electronic communications”. Based on this definition, it
can be understood that an electronic supplier—whether a natural or legal
person—engages in either the marketing or the offering of goods and services
via internet platforms. The supplier uses such platforms as a window for
showecasing, presenting, and promoting their products. Through the website,
the electronic supplier provides detailed information about the goods or
services, including images, prices, payment methods, and mechanisms for
receiving offers or inquiries regarding the goods or services. The supplier is
also subject to a set of obligations and responsibilities. These obligations and
liabilities are expressly addressed in Chapter Five of Law No. 18-05, under the
title: “Obligations and Responsibilities of the Electronic Supplier”.

A/ Conditions for Practicing Electronic Commerce:

The Algerian legislator has distinguished between electronic commercial
transactions conducted within the national territory and cross-border electronic
commercial transactions.
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— Domestic Electronic Commercial Transactions:

Referring to Articles 8 and 9 of the aforementioned Law No. 18-05, the
conditions governing such transactions are as follows:

* Mandatory Registration in the Commercial Register or the Register
of Traditional Industries and Crafts (as applicable):

The registration of electronic commerce activity in either the
commercial register or the register of traditional industries and crafts,
depending on the case, is a mandatory legal requirement. Any natural or
legal person wishing to engage in this activity in their own name and for
their own account must submit a declaration under their own responsibility
to an official administrative body, which maintains a dedicated register for
this purpose.

* Publication of a Website or Web Page:

The Algerian legislator has also imposed a formal requirement for the
exercise of electronic commerce: the necessity to publish the activity on a
website or an electronic page hosted within Algeria under a domain
extension such as “.dz” or “.com”.
The electronic supplier's website must include means to verify its
authenticity. Furthermore, it is mandatory to register the domain name with
the services of the National Center of the Commercial Register (CNRC).
The CNRC is responsible for establishing a national database containing all
electronic suppliers operating across the national territory, and this
information must be published on the Center’s electronic portal, in a
database accessible to electronic consumers, as part of the broader effort to
modernize administrative services.

— Cross-Border Electronic Commercial Transactions:

It is important to note that, in this regard, the Algerian legislator has
distinguished between two specific situations when setting the conditions for
cross-border electronic transactions:

* First Situation: Where the electronic supplier is residing in Algeria and
the electronic consumer resides in a foreign country.
In such cases, sales conducted via electronic communication must be
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exempt from external foreign exchange control procedures, provided that
the value of the good or service does not exceed the equivalent in Algerian
dinars, in accordance with applicable laws and regulations.

Additionally, it is mandatory that the proceeds from the electronic sale be
transferred to the supplier’s account, which must be domiciled in a bank
accredited by the Bank of Algeria or with Algeria Post (Poste Algérie).

* Second Situation: Where the electronic supplier is not residing in
Algeria, and the electronic consumer resides in Algeria.

In this case, products sold electronically for personal use by the resident
electronic consumer must also be exempt from foreign exchange control
procedures, provided that their value does not exceed the limit set in
Algerian dinar equivalents, in accordance with the governing legislation
and regulations.

Moreover, it is mandatory that payment for these products be made from
the electronic consumer’s bank account in foreign currency.

This is explicitly stipulated in Article 7 of Law No. 18-05 mentioned
above.
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The third axis : Translation of legal terms (Branches of

Private Law)

(WelAd) (5l £ 9 8) ¢ oilal) Cilallaan day i B ) gacall

A - Civil Law

Contract
Contractor
Agreement
Act
Promise
Promisor
Promisee

Defendant
Plaintiff

Party

Evidence

Formal contract
Informal contract
Unilateral contract
Bilateral contract

Legal capacity
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Offer sy

Acceptance J o8
Condition Ly
Breach Joa)
Restitution 23 il
Loss PN
Gain 0
Harm A
Obligor Cpall
Creditor colall
Defect e
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B - Insurance Law Omalil) oy 938

Insurance contract ol e
Accident caalal)
Risk Jhall
Insurer el
Insured Al (el
Islamic insurance Y el
Life insurance sball e cpalal
Legal principles of insurrance el gilel Ll Gsaledl
Insurance policy ol 33
Insurance companies ol S
Beneficiary il
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Banker’s insurance Sl il

Automobile insurance <l and) (el
Cooperative insurance sl pualil
Marine insurance sl el
Transportation insurance Jad) pal
Term of insurance el B0
The amount of insurance Ol ilee
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C - Special contracts

The sales contract

The seller

The buyer

Sales store

Transfer of ownership
Financial exchange
Eligibility to contract

Sales delivery

Commitement to pay the price
Guarantee the validity of sale
Lease contract

The lessor

The tenant

Rent allowance
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